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INTRODUCTION 


This  memorandum  is  designed  to  provide  City  officials  with  an  overview  of 
the  principal  laws  regulating  public  records  and  public  meeting  laws.  The 
memorandum  is  intended  to  be  a  reference  for  department  personnel, 
commissioners,  commission  staff  members  and  other  public  officials  This 
memorandum  incorporates  the  changes  to  these  laws  encompassed  in  the 
Sunshine  Initiative  (Proposition  G),  passed  by  the  voters  in  November  1999. 

While  this  memorandum  provides  a  general  overview  of  the  laws  governing 
the  conduct  of  City  officials,  it  can  not  anticipate  every  situation  or  question  that 
may  arise.  In  addition,  the  laws  described  in  this  guide  change  from  time  to  time. 
Consulting  this  pamphlet  is  no  substitute  for  consulting  an  attorney  about  the 
application  of  these  laws  to  specific  conduct.  All  City  officials  are  strongly 
encouraged  to  contact  the  Office  of  the  City  Attorney  when  they  have  questions 
about  a  proposed  course  of  conduct. 


LOUISE  H.  RENNE 
SAN  FRANCISCO  CITY  ATTORNEY 
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OVERVIEW  OF  PUBLIC  RECORDS  AND  PUBLIC  MEETINGS  LAWS 


I.  INTRODUCTION 

This  memorandum  is  intended  to  familiarize  department  heads,  City 
personnel,  and  members  of  City  boards  and  commissions  with  State  and  local 
laws  governing  the  public's  right  of  access  to  City  records  and  meetings 
conducted  by  City  boards  and  commissions.  The  memorandum  is  intended  to  be 
a  reference  for  department  personnel,  commissioners,  and  commission  staff 
members  who  need  practical  answers  to  questions. 

We  address  the  four  major  Acts  that  affect  open  government  in  San 
Francisco.  The  Public  Records  Act  (Government  Code  Sections  6250  et  seq.)  is 
the  state  law  governing  public  access  to  the  records  of  state  and  local  agencies. 
The  Ralph  M.  Brown  Act  (Government  Code  Sections  54950  et  seq.)  is  the  state 
law  governing  the  conduct  of  local  governmental  boards  and  commissions.  The 
San  Francisco  Charter  imposes  additional  requirements  on  the  conduct  of  San 
Francisco  boards,  commissions  and  City  officials.  Finally,  the  San  Francisco 
Sunshine  Ordinance  (San  Francisco  Administrative  Code  Chapter  67)  imposes 
additional  requirements  affecting  both  the  public's  access  to  records  and  the 
conduct  of  City  boards  and  commissions.1 

In  November  1999,  San  Francisco  voters  approved  substantial  changes  to 
the  Sunshine  Ordinance.  This  memorandum  reflects  these  changes.  Because 
those  changes  become  effective  January  1,  2000,  we  are  making  this  preliminary 
memorandum  available  to  assist  City  officials  and  employees.  Our  guidance  in 
this  memorandum  will  be  subject  to  further  refinement. 

In  addition,  we  address  the  pertinent  provision  of  the  federal  Americans 
with  Disabilities  Act  and  additional  provisions  of  the  San  Francisco  Administrative 
Code  as  they  relate  to  public  records  and  public  meeting  laws. 

Because  the  majority  of  City  agencies,  commissions,  and  boards  must 
comply  with  the  Sunshine  Ordinance  (see  footnote  one),  we  do  not  differentiate 
between  it  and  the  State  laws.  Where  the  two  laws  differ,  we  generally  explain 
only  the  more  rigorous  standard. 

The  underlying  policy  of  the  public  information  laws  is  that  access  to 
information  concerning  the  conduct  of  the  government's  business  is  a 
fundamental  right  of  each  citizen.  The  purpose  of  the  open  meetings  laws  is  to 


1  The  San  Francisco  Health  Authority,  the  San  Francisco  Housing  Authority,  the 

Redevelopment  Agency,  the  San  Francisco  Transportation  Authority,  the  Community  College 
District  and  the  San  Francisco  School  District  are  subject  only  to  the  Brown  Act.  They  are  not 
obligated  under  law  to  follow  the  Sunshine  Ordinance. 


ensure  that  decisions  made  by  boards  and  commissions  are  made  openly  and 
with  the  public's  participation. 

All  commission  members  and  department  personnel  are  strongly 
encouraged  to  contact  the  Office  of  the  City  Attorney  whenever  questions 
regarding  public  records  or  public  meetings  arise.  Violations  of  these  laws  are 
far  more  likely  to  occur  from  ignorance  of  the  law  than  from  deliberate  intent. 
Even  unwitting  violations,  however,  are  often  viewed  with  suspicion.  They  invite 
criticism  and  undermine  the  credibility  of  City  departments,  boards  and 
commissions.  As  described  more  fully  below  in  Section  V.,  there  are  substantial 
penalties  for  violating  these  laws. 


II.  PUBLIC  RECORDS  AND  INFORMATION  LAWS 

The  premise  of  both  the  Public  Records  Act  and  the  Sunshine  Ordinance 
is  that  all  records  in  the  possession  of  government  are  public  property.  Absent 
some  specific  and  limited  exceptions,  City  agencies  must  make  those  records 
available  for  the  public  to  inspect.  This  section  will  outline  the  disclosure 
requirements  and  procedures  mandated  by  the  Public  Records  Act  and  the 
Sunshine  Ordinance. 

A.  What  Is  a  Public  Record? 

The  Public  Records  Act  defines  a  "public  record"  broadly  to  include  "any 
writing  containing  information  relating  to  the  conduct  of  the  public's  business 
prepared,  owned,  used  or  retained  by  any  state  or  local  agency,  regardless  of  the 
physical  form  or  characteristics."  The  Sunshine  Ordinance  defines  "public 
information"  as  the  content  of  "public  records"  as  defined  in  the  Public  Records 
Act.  If  a  document  meeting  the  statutory  definition  is  in  the  possession  of  a  City 
department  or  agency,  the  document  is  a  public  record,  whether  or  not  it  may  be 
withheld  from  public  disclosure. 

A  document  does  not  have  to  be  in  written  form  to  be  a  public  record.  A 
public  record  may  consist  of  any  medium  that  contains  encoded  information  in 
the  possession  of  a  City  department,  such  as  a  computer  tape,  video  recording, 
cassette  recording  or  movie.  Should  there  be  questions  regarding  public  access 
to  computer,  video  and  other  media,  please  consult  the  Office  of  the  City 
Attorney. 

The  Public  Records  Act  and  Sunshine  Ordinance  require  the  City  to 
disclose  any  identifiable  record  in  its  possession.  The  Sunshine  Ordinance 
requires  the  City  to  make  information  available  to  a  member  of  the  public  in  any 
form  requested  so  long  as  the  information  is  available  to  or  easily  generated  by 
the  department  in  that  form,  including  disk,  tape,  printout  or  monitor.  The 
Sunshine  Ordinance  does  not  require  a  department  to  reprogram  a  computer. 
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change  the  format  of  existing  documents,  or  create  a  document  not  already  in 
existence. 

B.  Responding  to  a  Public  Records  Request 

The  following  are  guidelines  to  assist  City  officials  in  responding,  properly, 
to  public  records  requests. 

1.  Proper  Request 

A  records  request  must  specify  the  particular  document  or  identifiable 
category  of  documents  sought.  The  law  does  not  give  the  requester  the  right  to 
look  through  the  files  of  an  agency.  A  request  may  not  property  ask  "to  inspect 
all  of  your  records." 

A  request  need  not  be  in  writing  to  be  a  lawful  request.  The  Sunshine 
Ordinance  specifies  that  a  request  may  be  made  orally  or  in  writing  by  fax,  postal 
delivery  or  email.  A  department  is  required  to  honor  oral  requests  for  records. 
However,  a  city  official  may  ask  for  a  request  in  writing  to  facilitate  a  complete 
response. 

2.  Assistance  to  Requester  to  Identify  Records 

The. Sunshine  Ordinance  requires  all  City  employees  to  assist  citizens  in 
identifying  the  existence,  form  and  nature  of  any  records  or  information 
maintained  by,  available  to,  or  in  the  custody  of  the  City.  An  individual  may 
request  information  regarding  the  existence  and  form  of  records.  Within  seven 
days  after  receiving  such  a  request,  the  department  must  provide  the  individual 
with  a  written  statement  describing  the  existence,  quantity,  form  and  nature  of 
records  relating  to  a  particular  subject  area. 

3.  Timely  Response 

Both  the  Public  Records  Act  and  the  Sunshine  Ordinance  require  the  City 
to  respond  to  a  records  request  promptly. 

a.  Standard  Requests 

Unless  made  as  an  "Immediate  Disclosure  Request"  (see  directly  below), 
a  department  must  respond  to  a  request  to  inspect  or  copy  records  within  ten 
days.  However,  in  "unusual  circumstances,"  an  agency  may  extend  the  time  to 
respond  to  an  additional  fourteen  calendar  days.  The  head  of  the  agency  or  her 
designee  must  inform  the  requester  in  writing  of  the  extension  within  the  initial 
ten-day  period.  The  notice  must  set  forth  the  reasons  for  the  extension  and  the 
date  on  which  a  response  will  be  made. 

"Unusual  circumstances"  permitting  the  extension  are  limited  to  the  need 
to:  (a)  search  for  and  collect  the  requested  records  from  facilities  separate  from 
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the  office  processing  the  request;  (b)  search  for,  collect,  and  appropriately 
examine  a  voluminous  amount  of  separate  and  distinct  records  included  in  a 
single  request;  and/or  (c)  consult  with  another  component  of  the  agency  or  with 
another  agency  that  has  a  substantial  interest  in  the  response  to  the  request 

Although  departments  are  entitled  to  ten  days  to  respond,  departments 
should  always  respond  as  promptly  as  is  reasonably  possible. 

b.  Immediate  Disclosure  Requests 

The  Sunshine  Ordinance  requires  a  faster  response  for  "Immediate 
Disclosure  Requests."  This  deadline  applies  only  if  the  words  "Immediate 
Disclosure  Request"  are  placed  across  the  top  of  the  request,  on  the  envelope, 
on  the  subject  line  or  on  the  cover  sheet  in  or  with  which  the  request  is 
transmitted.  Such  requests  must  be  satisfied  no  later  than  the  close  of  business 
the  next  day. 

A  department  may  invoke  the  extension  of  no  more  than  fourteen  calendar 
days  to  respond  to  "immediate  disclosure  requests,"  but  only  on  the  following 
grounds:  1)the  voluminous  nature  of  the  information  requested;  2)  its  location  in 
a  remote  storage  facility,  or  3)  the  need  to  consult  with  another  interested 
department.  If  the  City  is  invoking  the  fourteen-day  extension,  the  City  must 
notify  the  requester  by  the  close  of  business  on  the  business  day  following  the 
request. 

c.  Duty  to  Produce  Records  Incrementally  When  Requested 

The  Sunshine  Ordinance  requires  a  department  to  produce  records  as 
soon  as  possible  on  an  incremental  or  "rolling"  basis,  when  so  requested. 
Therefore,  even  where  a  department  has  additional  time  to  respond  and  is 
collecting  a  large  quantity  of  records,  when  so  requested,  a  department  must 
produce  records  as  located  rather  than  waiting  until  all  potentially  responsive 
documents  have  been  reviewed  and  collected. 

4.  Proper  Response 

Within  the  original  or  extended  time  period,  the  department  must  either 
(a)  locate  and  disclose  the  document;  (b)  inform  the  requester  in  writing  that  it 
has  no  document  responsive  to  the  request;  or  (c)  inform  the  requester  in  writing 
that  the  record  exists,  that  it  is  exempt  from  disclosure  and  the  legal  and  factual 
grounds  for  the  exemption. 

The  department  should  never  simply  refuse  to  respond  to  a  request  for 
documents.  That  is  unlawful.  Failure  to  respond  could  be  deemed  official 
misconduct  and  could  lead  to  a  legal  action  in  which  the  requester  could  recover 
attorneys'  fees  against  the  City. 
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Although  the  department  must  respond  in  a  timely  fashion  to  a  public 
records  request,  the  right  to  inspect  a  document  does  not  include  the  right  to 
demand  that  a  department  cease  its  operations  to  respond  to  a  request  for  a 
large  number  of  documents.  The  response  to  the  request  must  be  reasonable 
If,  for  example,  the  request  encompasses  numerous  documents,  a  department 
need  not  put  the  rest  of  its  work  aside  to  respond  to  the  request.  Instead,  it  must 
by  affording  the  requester  access  to  documents  in  an  incremental  fashion,  for 
example  provide  the  requester  access  to  documents  for  a  specified  amount  of 
time  each  day.  The  department  may  oversee  the  citizen  inspecting  records  in  a 
file  to  ensure  that  the  citizen  does  not  disturb  the  file. 

If  the  department  has  no  record(s)  that  meets  the  specific  request,  the 
department  has  no  duty  to  create  one  (or  to  reprogram  a  computer  to  create 
one.)  However,  the  department  must  provide  the  requester  with  information 
about  records  that  exist  that  are  similar  to  or  contain  some  of  the  information  that 
is  requested  and  provide  those  records  if  the  requester  so  desires.  Similarly,  the 
department  must  inform  the  requester  if  another  department  or  City  employee 
possesses  records  responsive  to  the  request. 

5.  Fees 

a.  No  Fees  for  Locating  or  Inspecting  Records 

The  department  may  not  charge  any  fees  to  cover  the  time  and  costs 
incurred  in  searching  for,  locating  or  collecting  records  to  respond  to  a  request  to 
inspect  the  department's  records.  The  department  may  not  charge  a  member  of 
the  public  a  fee  to  view  a  department's  records. 

b.  Fees  For  Copies 

The  department  may  charge  a  fee  for  the  duplication  and/or  mailing  of 
copies  of  records.  For  routinely  produced  documents,  such  as  copies  of  an 
agenda,  the  Sunshine  Ordinance  allows  the  City  to  charge  1c  per  page,  plus 
postage.  For  documents  assembled  and  copied  to  the  order  of  the  requester,  a 
department  may  charge  no  more  than  10c"  per  page.  A  department  may 
establish  higher  fees  only  if  it  prepares  and  posts  an  itemized  cost  analysis 
establishing  that  the  per  page  direct  cost  exceeds  the  above  amounts.  Details 
regarding  cost  analysis  calculations  may  be  found  in  the  Sunshine  Ordinance  at 
San  Francisco  Administrative  Code  section  67.28. 

Where  the  member  of  the  public  requests  a  copy  of  a  record  on  a  medium 
other  than  paper,  the  City  may  charge  for  the  cost  of  the  medium  on  which  the 
information  is  duplicated. 


c.  Fees  for  Redacting  Exempt  Information  from  Documents  No 
Longer  Permitted 

As  described  below,  a  department  may  decline  to  disclose  some  public 
information  when  it  falls  within  a  specific  exemption  authorized  under  the  Public 
Records  Act.  Some  records  contain  both  exempt  and  non-exempt  information. 
Under  the  Sunshine  Ordinance,  however,  no  document  may  be  withheld  in  its 
entirety  unless  all  the  information  in  it  is  exempt.  The  responding  department 
must  redact  the  exempted  material  and  annotate  the  redactions  by  referring  to 
the  specific  provision  of  the  Public  Records  Act  or  Sunshine  Ordinance 
authorizing  the  refusal  to  disclose.  The  Sunshine  Ordinance  now  provides  that  a 
department  may  no  longer  charge  the  requester  to  pay  the  costs  of  redacting  the 
exempt  material. 

d.  Fees  for  Other  Services 

Limits  on  reproduction  charges  do  not  affect  the  ability  of  a  department  to 
charge  for  services  other  than  duplicating,  such  as  providing  certified  copies  of 
documents.  Please  contact  the  Office  of  the  City  Attorney  if  you  have  questions 
regarding  conflicts  between  fees  authorized  by  the  Sunshine  Ordinance  and  fees 
authorized  by  other  ordinances  or  state  law. 

C.  Exemptions  from  Disclosure 

The  Public  Records  Act  provides  that  certain  classes  of  records  are 
exempt  from  disclosure.  In  many  cases,  the  Sunshine  Ordinance  affects  the 
City's  ability  to  claim  an  exemption.  Interpreting  these  exemptions  presents 
complex  legal  and  factual  questions.  The  burden  is  always  on  the  department  to 
justify  its  refusal  to  disclose  a  document.  When  declining  to  disclose  a 
document,  the  department  must  specify  the  legal  basis  for  its  refusal  and  be 
prepared  to  support  the  refusal  with  a  factual  justification.  This  memorandum  is 
intended  generally  to  alert  public  officials  to  some  of  the  exemptions. 

If  there  is  a  question  whether  an  exemption  applies,  the  custodian  of  the 
records  should  ask  the  person  seeking  the  document  to  submit  a  written  request. 
The  written  request  should  be  referred  promptly  to  the  Office  of  the  City  Attorney 
so  that  the  response  deadline  can  be  met. 

A  document's  exempt  status  means  that  a  government  agency  cannot  be 
compelled  to  disclose  it;  in  most  cases,  the  agency  may  still  voluntarily  choose  to 
do  so.2  The  Public  Records  Act  in  and  of  itself  does  not  prohibit  the  disclosure  of 


2  Individual  employees  lack  the  authority  to  disclose  privileged  records.  Such  decisions 

must  be  made  by  department  heads  or  commissions.  Unauthorized  disclosure  of  a  privileged 
document  is  official  misconduct.  However  nothing  prohibits  an  employee  from  disclosing  any 
non-exempt  public  records. 


exempt  records;  the  Act  merely  sets  a  minimum  right  of  public  access  that  the 
city  must  provide.3 

1.  Exempt  From  Disclosure  under  Other  State  or  Federal  Laws 

Certain  documents  may  be  exempt  because  the  United  States 
Constitution,  the  California  Constitution,  or  other  federal  or  state  laws  prohibit 
their  disclosure.  For  example,  certain  records  may  be  exempt  from  disclosure 
because  they  reveal  confidential  or  personal  information  regarding  individuals 
and  such  disclosure  would  constitute  an  unwarranted  invasion  of  personal 
privacy.  If  disclosure  would  violate  the  federal  or  state  constitution  or  violate 
some  other  federal  or  state  law  prohibiting  the  disclosure  of  the  information,  the 
department  may  be  prohibited  from  releasing  the  document. 

2.  Personnel,  Medical  or  Similar  Files 

The  department  may  decline  to  disclose  personnel,  medical  or  similar 
files,  "the  disclosure  of  which  would  constitute  an  unwarranted  invasion  of 
privacy." 

However,  all  personnel  records  are  not  automatically  exempt.  For 
example,  members  of  the  public  are  entitled  to  see  records  that  contain  an 
employee's  name,  job  classification,  current  assignment,  and  actual  wages 
earned  including  overtime.  The  City  must  also  disclose  the  amount,  basis  or 
recipient  of  any  performance-based  increase  in  compensation,  benefits  and/or 
bonus  awarded  to  any  employee. 

The  Sunshine  Ordinance  also  mandates  disclosure  of  the  job  pool 
characteristics  and  employment  and  education  histories  of  all  successful  job 
applicants,  including  sex,  age,  ethnicity  and  curriculum  vitae.  Home  addresses, 
telephone  numbers,  social  security  numbers,  ages  and  marital  status  must  not  be 
disclosed.  In  addition,  the  Sunshine  Ordinance  now  requires  the  City  to  disclose 
records  of  confirmed  misconduct.  This  addition  is  consistent  with  the  City's  past 
policy  that  absent  overriding  constitutional  or  statutory  authority,  the  City 
discloses  records  of  confirmed  misconduct.  Please  contact  the  Office  of  the  City 
Attorney  for  further  assistance. 

3.  Pending  Litigation 

A  department  is  not  required  to  disclose  records  relating  to  and  developed 
during  pending  litigation  to  which  the  department  is  a  party,  until  the  pending 
litigation  is  finally  adjudicated  or  otherwise  settled.  However,  claims  filed  against 


3         However,  other. federal  and  state  statutes  do  mandate  the  confidentiality  of  certain 
records.  The  Public  Records  Act  and  Sunshine  Ordinance  do  not  require  disclosure  of  these 
records.  (See  for  example,  Penal  Code  sections  832.5,  832.7  [prohibiting  disclosure  of  records  of 
citizen  complaints  against  peace  officers].) 
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the  City  must  be  disclosed.  Similarly,  the  Sunshine  Ordinance  prohibits  the  City 
from  entering  into  confidential  settlements.  If  you  receive  a  request  to  inspect 
records  relating  to  pending  litigation,  please  contact  the  deputy  city  attorney 
handling  the  litigation  immediately. 

4.  Attorney-Client  Communication 

A  department  may  decline  to  disclose  any  memoranda  sent  between  the 
department  and  its  attorneys  that  have  not  been  disclosed  to  a  third  party.  The 
Sunshine  Ordinance  requires  disclosure  of  advice  memoranda  regarding  the 
California  Public  Records  Act,  the  Brown  Act,  the  Political  Reform  act,  any  "San 
Francisco  governmental  ethics  code,"  or  the  Sunshine  Ordinance.  At  the  same 
time  the  Charter  and  state  law  create  attorney-client  relationships  between  the 
City  Attorney  and  City  officials.  State  law  makes  communications  between  the 
City  Attorney  and  those  officials  privileged  and  confidential.  There  may  be  cases 
where  public  disclosure  of  attorney  client  communication  may  conflict  with  the 
Charter  and  state  law.  Requests  for  such  memorandum  should  be  referred  to 
the  Office  of  the  City  Attorney. 

5.  Documents  Containing  Exempt  and  Non-exempt  Information 

Some  records  contain  both  exempt  and  non-exempt  information.  Under 
the  Sunshine  Ordinance,  a  department  may  not  withhold  a  document  in  its 
entirety  unless  all  the  information  in  it  is  exempt.  The  responding  department 
must  redact  the  exempted  material  and  annotate  the  redactions  by  referring  to 
the  specific  provision  of  the  Public  Records  Act  or  Sunshine  Ordinance 
authorizing  the  refusal  to  disclose.  The  department  may  not  charge  the 
requester  a  fee  for  redacting  the  information. 

D.  Sunshine  Ordinance  Limitations  on  Exemptions 

The  Sunshine  Ordinance  now  limits  the  ability  of  departments  to  invoke 
certain  exemptions  available  under  the  Public  Records  Act. 

1.  Interest  in  Non-disclosure  Outweighs  Interest  in  Disclosure 

In  addition  to  the  specific  exemptions  enumerated  in  the  Public  Records 
Act,  the  Act  provides  a  general  exemption.  This  exemption  allows  the 
government  agency  to  refuse  to  disclose  records  where  on  the  facts  of  the 
particular  case,  the  public  interest  in  nondisclosure  clearly  outweighs  the  public 
interest  in  disclosure.  Generally,  the  Sunshine  Ordinance  no  longer  permits  a 
department  to  decline  to  disclose  documents  under  this  exemption 

2.  Deliberative  Process 

Under  the  Public  Records  Act,  an  agency  may  also  decline  to  disclose 
documents  under  the  "deliberative  process  privilege."  The  deliberate  process 
privilege  applies  where  the  agency  can  demonstrate  that  the  disclosure  of  the 


S 


documents  would  discourage  candid  discussion  within  the  agency  and  thereby 
undermine  the  agency's  decision-making  process  and  its  ability  to  perform  its 
functions.  The  Sunshine  Ordinance  now  prohibits  the  City  from  invoking  this 
exemption. 

E.  Contracts,  Bids,  Requests  for  Proposals 

The  Sunshine  Ordinance  affords  the  public  greater  rights  to  inspect 
contracts  and  other  contract  related  materials  than  state  law.  The  amendments 
to  the  Ordinance  add  new  disclosure  requirements  relating  to  contracts  They 
also  prohibit  departments  from  declining  to  disclose  contract  documents  based 
on  the  deliberative  process  privilege  or  a  showing  that  the  public  interest  in 
nondisclosure  outweighs  the  public  interest  in  disclosure.  Departments  should 
contact  the  City  Attorney's  Office  with  any  questions  about  these  new  and 
complex  provisions. 

1.  Contracts  Other  than  Sole  Source  Service  Contracts,  Leases  or 
Permits  and  Franchise  Agreements 

Contracts,  contractors'  bids,  responses  for  proposals,  and  all  records  of 
communications  between  departments  and  persons  or  firms  seeking  contracts 
must  be  available  for  public  inspection  immediately  after  a  contract  is  awarded. 
Departments  may  refuse  to  disclose  documents  containing  information  regarding 
an  unsuccessful  bidder's  net  worth.  City  agencies  must  inform  bidders  and 
contractors  that  all  financial  information  provided  by  a  successful  contractor  will 
be  disclosed  after  the  contract  is  awarded. 

Except  for  sole  source  service  contracts,  certain  leases  or  permits  and 
franchise  agreements,  the  City  may  refuse  to  disclose  draft  versions  of  contracts 
during  the  negotiating  process.  However,  these  drafts  must  be  preserved  and 
made  available  for  public  inspection  ten  days  prior  to  the  presentation  of  the 
agreement  to  the  board  or  commission  for  its  approval,  unless  the  City  can 
demonstrate  that  the  public  interest  would  be  "unavoidably  and  substantially" 
harmed  if  the  drafts  were  released. 

2.  Sole  Source  Service  Contracts,  Leases  and  Franchise 
Agreements 

During  the  course  of  negotiations  for  (1 )  personal,  professional,  or  other 
contractual  services  not  subject  to  a  competitive  process  or  where  such  process 
has  arrived  at  a  stage  where  there  is  only  one  qualified  responsive  bidder; 
(2)  leases  or  permits  having  total  anticipated  revenue  or  expense  to  the  City  of 
$500,000  or  more  or  a  term  of  10  years  or  more;  and  (3)  franchise  agreements, 
all  documents  exchanged  and  related  to  the  positions  of  the  parties,  including 
drafts,  must  be  made  available  immediately  to  the  public  upon  request.  If  no 
records  of  the  negotiations  are  prepared  or  exchanged  or  the  records  do  not 
provide  a  meaningful  representation  of  the  respective  positions,  upon  request, 


9 


the  City  Attorney  or  City  representative  familiar  with  the  negotiations,  must 
prepare  a  written  summary  of  the  "respective  positions"  of  the  parties  in  the 
negotiations  within  five  business  days  of  the  final  negotiations  for  the  week. 

Negotiations  to  amend  sole  source  contracts,  leases  or  franchise 
agreements  that  were  in  effect  prior  to  January  1 ,  2000,  are  subject  to  these 
requirements.  However,  the  requirement  that  the  City  Attorney  or  City 
representative  familiar  with  the  negotiations,  prepare  a  written  summary  of  the 
"respective  positions"  of  the  parties  within  five  business  days  of  the  final 
negotiations  for  the  week  does  not  apply  to  negotiations  concluded  prior  to 
January  1 , 2000. 

3.  General  Requirements  that  Apply  to  All  Contracts 

a.  Financial  Data 

The  City  may  withhold  proprietary  financial  data  until  the  final  approval 
authority  in  the  City  awards  the  contract.  The  City  must  make  proprietary 
financial  information  about  the  winning  bidder  public  upon  award  of  the  contract, 
unless  other  state  or  federal  law  prohibits  such  disclosure.  In  some  cases,  for 
example,  the  federal  Transportation  Regulations  for  Disadvantaged  Business 
Enterprises,  the  City  is  prohibited  from  disclosing  the  personal  net  worth  and 
related  documents  of  successful  bidders.  City  departments  must  inform  bidders 
and  contractors  that  all  financial  information  provided  by  the  successful 
contractor  will  be  disclosed  after  the  contract  has  been  awarded.  If  you  have  any 
questions  in  this  area,  you  should  contact  the  Office  of  the  City  Attorney. 

b.  Documents  Relating  to  Formulation  of  Negotiation  Strategy 

The  City  may  withhold  from  disclosure  preliminary  drafts  and  memoranda 
containing  recommendations  relating  to  the  formulation  of  the  City's  negotiating 
strategy  that  are  not  provided  to  a  third  party.  The  factual  content  of  such 
documents  is  subject  to  disclosure  upon  request. 

c.  Confidential  and  Proprietary  Documents  Exchanged  Prior 
to  January  1,  2000,  the  Effective  Date  of  the  New  Ordinance 

Where  a  third  party  provided  contract-related  documents  to  the  City  with 
the  expectation  that  the  City  would  keep  the  information  confidential  or  delivered 
the  documents  to  the  City  with  a  written  expectation  of  confidentiality  or  where 
the  City  promised  in  writing  to  keep  the  documents  confidential,  there  exists  an 
agreement  to  keep  the  documents  confidential  that  the  City  may  not  impair.  In 
such  an  instance,  the  City  should  not  disclose  the  records 

d.  Other  Specific  Exemptions 

A  department  is  not  required  to  disclose  contract-related  documents  that 
are  protected  by  federal  or  state  law  or  fall  within  specific  exemptions  permitted 
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under  the  Public  Records  Act  and  Sunshine  Ordinance.  For  example, 
documents  that  are  protected  by  the  attorney-client  privilege  or  attorney  work 
product  privilege  are  not  subject  to  public  disclosure.  A  department  may  also 
decline  to  disclose  documents  that  contain  trade  secrets. 

e.  Requests  for  Proposals. 

The  Sunshine  Ordinance  now  contains  specific  disclosure  requirements 
for  documents  relating  to  requests  for  proposals  ("RFP").  A  department  must 
now  disclose  evaluation  forms  and  score  sheets,  including  documents  that  link 
scorers  to  their  individual  scores  or  ratings,  upon  request.  RFP  selection  panels, 
however,  continue  to  be  closed  to  the  public. 

F.  Providing  Oral  Information,  Maintaining  a  Public  Review  File  and 
Protecting  Employees'  Right  to  Express  Personal  Opinions 

1.  Oral  Public  Information 

Under  the  Sunshine  Ordinance,  each  department  head  must  designate  a 
knowledgeable  person  or  persons  who  can  answer  questions  regarding 
departmental  operations,  plans,  policies  and  positions.  That  person  must 
respond  to  all  inquiries,  provided  that  no  more  than  fifteen  minutes  is  required  to 
obtain  the  information  responsive  to  the  inquiry.  The  department  head  should 
designate  more  than  one  person,  so  that  someone  is  always  available  to  perform 
this  duty. 

2.  Public  Review  File 

The  Sunshine  Ordinance  requires  the  Clerk  of  the  Board  of  Supervisors 
and  the  clerk  or  secretary  of  each  board  and  commission  enumerated  in  the 
Charter  to  maintain  a  public  review  file.  The  file  must  be  accessible  to  any 
person  during  normal  business  hours.  The  public  review  file  must  contain  copies 
of  all  communications  distributed  to  or  received  from  a  quorum  of  the  board  or 
commission  concerning  any  matter  calendared  by  the  body  within  the  previous 
thirty  days  or  likely  to  be  calendared  within  the  next  thirty  days.  This  requirement 
does  not  apply  to  exempt  materials. 

The  file  must  be  maintained  in  chronological  order  for  communications 
received  in  the  immediately  preceding  three  business  days.  After  the  document 
has  been  on  file  for  two  days,  it  may  be  removed  and  placed  in  the  monthly 
chronological  file.  The  clerk  need  not  put  lengthy,  multiple  page  reports  that  are 
attached  to  these  communications  in  the  chronological  file  so  long  as  the 
memorandum  of  transmittal  is  included. 

3.  Employees'  Rights  to  Express  Opinions 

The  Sunshine  Ordinance  also  addresses  personal  communications  by 
City  employees.  It  explicitly  states  that  public  employees  have  a  right  when  off 
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duty  to  express  their  personal  opinions  on  any  matter  of  public  concern.  Of 
course,  public  employees  may  not  express  their  opinions  as  those  of  the 
department  or  misrepresent  a  department's  opinion.  In  addition,  an  employee 
has  no  right  to  engage  in  off-duty  speech  that  could  undermine  the  employee's 
ability  to  do  his  or  her  job  or  the  capacity  of  the  department  to  function.  Before 
curtailing  off-duty  speech  activities  of  an  employee,  a  department  representative 
should  consult  the  Office  of  the  City  Attorney. 


III.  RECORDS  RETENTION  AND  DESTRUCTION  LAWS4 

City,  state  and  federal  laws  contain  many  provisions  relating  to  the 
retention  and  destruction  of  records.  Some  of  the  most  important  requirements 
are  summarized  below.  Department  heads  should  familiarize  themselves  with 
the  requirements  contained  in  Chapter  8  of  the  San  Francisco  Administrative 
Code,  and  the  Sunshine  Ordinance  as  well  as  rules  relating  to  particular 
documents  in  the  department's  possession. 

The  purpose  of  the  records  classification  and  retention  law  is  to  ensure 
that  important  records  are  preserved  in  an  orderly  fashion.  Proper  retention  of 
records  is  necessary  to  ensure  that  the  legal  and  financial  rights  of  the  City  and 
its  residents  are  protected.  In  addition,  a  carefully  considered  policy  obviates  the 
need  of  a  department  to  retain  unnecessary  paper.  Accordingly,  each 
department  head  must  develop  a  written  policy  specifically  outlining  which 
records  must  be  maintained  and  for  how  long. 

A.  New  Duties  for  Department  Heads 

The  Sunshine  Ordinance  imposes  new  duties  on  department  heads. 
1.  Maintaining  and  Preserving  Records 

The  Sunshine  Ordinance  requires  the  Mayor  and  ail  department  heads  to 
maintain  and  preserve  all  documents  and  correspondence  in  a  professional  and 
businesslike  manner.  Institution  of  and  compliance  with  a  department's  records 
classification  and  retention  policy  satisfies  this  requirement. 

The  Sunshine  Ordinance  also  provides  that  all  documents  prepared, 
received  on  maintained  by  the  Office  of  the  Mayor,  elected  officials  or  department 
heads  are  the  property  of  San  Francisco.  The  originals  must  be  retained,  even 
after  the  official  leaves  the  office,  pursuant  to  record  retention  policies. 


4  For  additional  information,  please  see  our  memorandum  on  Classification  and  Systematic 

Retention  and  Destruction  of  Department  Records  dated  January  5,  1998. 
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2.  Department  Head  Calendars 

The  Sunshine  Ordinance  requires  the  Mayor,  City  Attorney  and 
department  heads  to  keep  and  maintain  a  daily  calendar.  City  officials  must 
record  the  time  and  place  of  each  meeting  or  event  attended,  excluding  purely 
personal  or  social  events  at  which  no  City  business  is  discussed.  The  Ordinance 
does  not  state  that  the  official  must  include  on  the  calendar  the  names  of 
individuals  attending  the  meeting. 

Calendars  must  be  available  to  any  requester  three  business  days 
subsequent  to  the  calendar  entry  date.  The  official  is  not  required  to  disclose 
calendars  in  advance  of  the  calendar  entry  date. 

3.  Maintenance  of  List  of  Sole  Source  Contracts 

The  Sunshine  Ordinance  now  requires  each  department,  at  the  end  of 
each  fiscal  year,  to  provide  to  the  Board  of  Supervisors  a  list  of  all  sole  source 
contracts  the  department  entered  into  during  the  past  fiscal  year.  The 
department  must  make  this  list  available  to  the  public. 

4.  Duty  to  Cooperate  with  City  Administrator  in  Compiling  City  Index 

The  Sunshine  Ordinance  now  requires  the  City  Administrator  to  compile 
an  index  that  identifies  the  types  of  information  and  documents  the  City's 
departments,  agencies,  board,  commissions  and  elected  officials  maintain.  Each 
department,  commission,  and  public  official  must  cooperate  with  the  City 
Administrator  to  identify  the  types  of  records  it  maintains,  including  those 
documents  created  by  the  entity,  those  documents  it  receives  in  the  ordinary 
course  of  business  and  the  types  of  requests  that  it  regularly  receives. 

5.  Duty  to  Maintain  a  Web  Site 

Each  department  must  now  maintain  a  web  site.  Please  see  Section 
IV.C.6,  Maintaining  Web  Site,  below,  for  more  information  on  this  duty. 

B.  Records  Defined 

For  the  purpose  of  records  retention,  the  term  "records"  is  defined  more 
narrowly  than  in  the  Public  Records  Act.  "Records"  include  any  paper,  book, 
photograph,  film,  sound  recording,  map,  drawing  or  other  document,  or  any  copy 
thereof,  made  or  received  by  the  department  in  connection  with  the  transaction  of 
public  business  and  retained  by  the  department  as:  1 )  evidence  of  the 
department's  activities,  2)  for  the  information  contained  in  it,  or  3)  to  protect  the 
legal  or  financial  rights  of  the  City  or  of  persons  directly  affected  by  the  activities 
of  the  City. 

A  number  of  documents  do  not  fall  within  the  definition  of  "records"  for 
records  retention  purposes.  These  documents  may  be  destroyed  when  they  are 
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no  longer  of  use.  Phone  message  slips,  e-mail,  notes  of  meetings,  and  research 
notes  prepared  for  the  personal  use  of  the  employee  creating  them  may  be 
destroyed  immediately.  Similarly,  periodicals  or  publications  received  by  a 
department  that  are  not  of  historical  significance  may  be  destroyed.  Duplicate 
copies  of  documents  may  be  destroyed  provided  that  the  appropriate  City 
department  has  retained  the  original.  With  one  exception,  drafts  of  documents 
that  have  been  superseded  by  later  drafts  or  a  final  version  need  not  be  retained. 
Drafts  of  agreements  City  representatives  are  negotiating  with  another  party 
must  be  retained  for  public  review  prior  to  approval  by  the  department 
commission  or  board. 

C.  Classification  of  Records 

AH  documents  falling  within  the  definition  of  "records,"  described  above 
must  be  divided  into  three  classifications: 

1.  Current  Records:  records  that  for  convenience  ready  reference  or 
other  reason  are  retained  in  office  space  and  equipment  of  the  department 
involved. 

2.  Storage  Records:  records  which  need  not  be  retained  in  the  office 
space  and  equipment  of  the  department,  but  which  must  be,  or  should  be, 
prudently  preserved  for  a  time  or  permanently  in  the  facilities  of  a  records  center. 

3.  Permanent  Records:  records  required  by  law  to  be  permanently 
retained.  Unless  otherwise  required  by  law  or  regulation,  permanent  records 
shall  be  stored  by  microfilming  the  paper  records  or  placing  them  on  an  optical 
imaging  storage  system,  placing  the  original  film  or  tape  in  a  State-approved 
storage  vault  and  delivering  a  copy  to  the  department.  The  paper  records  may 
then  be  destroyed. 

In  addition,  each  department  must  designate  its  Essential  Records: 
records  essential  to  the  continuity  of  government  and  the  protection  of  rights  and 
interests  of  individuals  in  the  event  of  a  major  disaster.  The  public  interest 
demands  that  Essential  Records  be  preserved  against  possible  destruction  by 
fire,  earthquake,  flood,  enemy  attack  or  other  cause. 

D.  Retention  and  Destruction  of  Records 

The  department  head  must  prepare  a  schedule  for  the  systematic 
retention  and  destruction  of  its  records.  State  law  requires  all  records  subject  to 
records  retention  requirements  to  be  maintained  for  at  least  2  years. 

Current  Records  and  Storage  Records  over  5  years  old  may  be 

destroyed  if  they  have  served  their  purpose  and  are  no  longer  required  for  any 
public  business  or  other  public  purpose.  However,  records  pertaining  to  financial 
matters  shall  be  destroyed  only  after  approval  by  the  Controller;  those  having 
legal  significance  only  after  approval  by  the  City  Attorney;  and  payroll  checks. 
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time  cards  and  related  documents  only  after  approval  by  the  Retirement  Board. 
If  requested  by  the  Retirement  Board,  payroll  checks,  time  cards  and  related 
documents  shall  be  delivered  to  the  Retirement  Board  instead  of  being 
destroyed. 

Current  Records  and  Storage  Records  more  than  two  but  less  than 
five  years  old  may  be  destroyed  or  otherwise  disposed  of  under  the  following 
conditions,  (1)  if  their  destruction  will  not  be  detrimental  to  the  City  and  County  or 
defeat  any  public  purpose,  and  (2)  if  a  definitive  description  of  such  records  and 
the  retention  period  applicable  to  them  are  set  forth  in  a  records  retention 
schedule  that  is  prepared  by  the  department  head,  approved  by  the  Commission, 
and  approved  by  the  City  Attorney  as  to  records  of  legal  significance,  by  the 
Controller  as  to  records  relating  to  financial  matters,  by  the  Retirement  Board  as 
to  time  rolls,  time  cards,  payroll  checks  and  related  matters. 

Permanent  Records  and  Essential  Records  shall  not  be  destroyed. 
However,  paper  records  may  be  destroyed  if  the  permanent  or  essential  records 
have  been  microfilmed  or  placed  on  an  optimal  imaging  storage  system.  Tapes 
of  meetings  must  be  classified  as  permanent  records. 


IV.  PUBLIC  MEETING  LAWS 

A.  Who  Is  Subject  To  Public  Meeting  Laws? 

1.  Legislative  or  Policy  Bodies 

The  Brown  Act  applies  to  "legislative  bodies.''  A  legislative  body  is  any 
local  government  board,  commission,  committee,  whether  permanent  or 
temporary,  decision  making  or  advisory,  created  by  charter,  ordinance,  resolution 
or  formal  action  of  a  legislative  body.  The  Sunshine  Ordinance  applies  to  "policy 
bodies."  "Policy  bodies"  include  all  of  the  City's  boards  and  commissions,  any 
advisory  body  created  by  the  initiative  of  a  board,  commission,  or  other  policy 
body,  any  standing  committee  of  a  policy  body  and  any  advisory  board, 
commission,  committee  or  council  created  by  federal,  state  or  local  grant  whose 
members  are  appointed  by  City  Officials,  employees  or  their  agents.  Committees 
consisting  solely  of  City  employees  and/or  officials  that  are  created  by  Charter, 
ordinance,  resolution  or  formal  action  of  a  policy  body  are  policy  bodies  subject 
to  the  provisions  of  the  Brown  Act  and  Sunshine  Ordinance.  Except  where  the 
context  indicates  otherwise,  the  terms  "policy  body"  and  "legislative  body '  are 
used  interchangeably  in  this  discussion  of  open  meeting  laws. 

2.  Sunshine  Ordinance  Passive  Meeting  Rules 

The  Sunshine  Ordinance  goes  beyond  the  Brown  Act  by  requiring  certain 
gatherings  that  are  not  subject  to  the  formal  requirements  of  the  Brown  Act  or 
Sunshine  Ordinance  to  comply  with  "passive  meeting"  rules. 
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a.  Passive  Meeting  Bodies 

The  following  are  the  types  of  groups  or  gatherings  subject  to  passive 
meeting  rules.  First,  advisory  committees  or  other  multimember  bodies  created 
in  writing,  by  the  initiative  of,  or  otherwise  primarily  formed  or  existing  to  serve  as 
a  non-governmental  advisor  to  a  member  of  a  policy  body,  the  Mayor,  the  City 
Administrator,  a  department  head  or  any  elective  officer  are  subject  to  the 
passive  meeting  rules.5  Where  such  a  committee  is  not  formed  by  a  City  official, 
generally  its  meetings  with  City  officials  will  be  subject  to  passive  meeting  rules. 
Nevertheless,  the  Sunshine  Ordinance  also  recognizes  privacy  rights  of 
individuals  and  entities.  As  a  result  there  may  be  cases  where  the  Ordinance 
should  not  be  interpreted  to  require  public  access  to  such  meetings 

Second,  social  recreational  or  ceremonial  occasions  sponsored  or 
organized  by  or  for  a  policy  body  to  which  a  majority  of  the  body  has  been  invited 
are  subject  to  the  passive  meeting  rules. 

Third,  portions  of  meetings  of  the  governing  board  of  an  entity  that  owns, 
operates  or  manages  any  property  in  which  the  City  has  or  will  have  an 
ownership  interest,  on  which  the  entity  performs  a  governmental  function  relating 
to  the  furtherance  of  health,  safety  or  welfare  are  subject  to  the  passive  meeting 
rules.  Only  the  portions  of  the  meeting  that  address  any  matter  relating  to  the 
property,  the  government-related  activities  on  the  property,  or  the  performance 
under  the  City  contract  or  grant  must  comply  with  the  passive  meeting  rules.  The 
City's  contract  with  the  entity  must  contain  a  provision  requiring  the  entity  to 
comply  with  the  passive  meeting  rules.  The  Sunshine  Ordinance  now  requires 
that  the  entity's  records  relating  to  the  government-related  activities  be  made 
available  to  the  public. 

Fourth,  a  committee  created  by  the  initiative  of  a  member  of  a  policy  body, 
the  Mayor,  or  a  department  head,  consisting  solely  of  City  employees,  that  is 
reviewing,  developing,  modifying,  or  creating  city  policies  or  procedures  relating 
to  public  health,  safety,  welfare  or  relating  to  services  for  the  homeless  are 
subject  to  the  passive  meeting  provisions.  All  other  committees  consisting  solely 
of  City  employees  that  are  created  by  the  initiative  of  a  member  of  a  policy  body, 
the  Mayor  or  a  department  head  are  not  subject  to  the  passive  meeting  rules  5 

b.  Passive  Meeting  Rules 

Under  the  passive  meeting  rules,  such  gatherings  or  meetings  must  be 
open  to  the  public.  Bodies  holding  "passive  meetings"  need  not  formally  notice 


5  These  committees  are  no  longer  required  to  be  created  in  writing  to  be  subject  to  the  passive 
meeting  rules. 

6  Of  course,  as  noted  above,  any  committee  of  employees  that  is  formed  by  Charter,  ordinance, 
resolution,  or  formal  action  of  a  policy  body  is  subject  to  the  requirements  of  the  Brown  Act  and 
Sunshine  Ordinance. 
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such  meetings,  except  on  the  City's  web  site  whenever  possible.  Nor  must  the 
body  prepare  an  agenda.  However,  upon  request,  an  agency  must  disclose  the 
time,  place,  and  nature  of  the  meeting  and  event,  as  well  as  any  agenda 
prepared.  These  bodies  are  not  required  to  allow  the  public  to  comment 

3.  Executive  Officials 

Neither  the  Brown  Act  nor  the  Sunshine  Ordinance  applies  to  executive 
officials,  even  those  serving  under  boards  and  commissions.  Therefore,  neither 
the  Controller  nor  the  General  Manager  of  the  Public  Utilities  Commission  must 
conduct  business  in  public.  However,  as  described  below  in  Section  VI.,  Charter 
section  16.112  may  require  certain  department  heads  to  hold  public  hearings 
when  taking  actions  specified  in  that  section. 

4.  Private  Entities 

In  certain  circumstances,  private  entities  who  engage  in  the  City's 
business  or  contract  with  the  City  may  be  required  to  permit  the  public  access  to 
its  meetings.  Please  see  section  IX.  below  for  more  information. 

B.  What  is  a  Meeting? 

The  Brown  Act  and  Sunshine  Ordinance  apply  to  all  "meetings'  of 
legislative  bodies.  With  limited  exceptions,  under  the  more  expansive  language 
of  the  Sunshine  Ordinance,  a  meeting  occurs  whenever  a  majority  of  the 
members  of  a  policy  body  come  together  at  the  same  time  and  the  same  place. 
(A  meeting  may  also  occur  even  if  a  majority  of  the  members  do  not  come 
together  at  the  same  time  or  place.  See  "Seriatim  Meetings"  below.)  A  meeting 
occurs  even  if  no  action  is  taken.  The  Brown  Act  and  Sunshine  Ordinance 
protect  the  public's  right  to  observe  and  participate  in  the  legislative  process  even 
when  the  policy  body  is  only  gathering  information  or  discussing  an  issue. 

1.  Seriatim  Meetings 

Even  if  a  majority  of  the  members  of  a  commission  are  not  present  in  one 
place  at  one  time,  an  unlawful  meeting  may  take  place.  Unlawful  meetings  can 
occur  by  fax,  e-mail,  telephone  or  through  an  intermediary.  A  meeting  may  occur 
when  one  member  telephones  or  sends  e-mail  to  a  majority  of  the  members  to 
discuss  a  departmental  action.  A  meeting  also  occurs  when  a  staff  member  of  a 
commission  telephones  a  majority  of  the  members  to  obtain  their  approval  of  a 
departmental  action.  The  Attorney  General  has  referred  to  this  process  of 
consulting  individually  with  several  members  in  turn,  outside  of  a  noticed  public 
meeting,  as  a  "seriatim  meeting."  A  seriatim  meeting  is  unlawful,  because  it 
denies  the  public  access  to  the  information  presented  to  and  decision  making  of 
the  commission. 

Thus,  a  majority  of  commissioners  may  not  meet  in  person  outside  of  a 
noticed  and  public  meeting  to  discuss  an  item  of  business.  Similarly,  a  majority 


17 


of  the  commission  may  not  discuss,  by  telephone  or  through  an  intermediary,  any 
item  of  business.  Nor  may  a  member  send  a  letter,  fax,  or  e-mail  regarding  any 
item  of  business  to  a  majority  of  members  of  the  policy  body. 

2.  Retreats 

Commissioners  often  wonder  whether  they  may  go  on  a  retreat  simply  to 
get  to  know  one  another  and  share  common  concerns  regarding  their  duties  as 
members  of  a  particular  commission.  A  commission  may  hold  a  retreat. 
However,  such  a  gathering  is  a  meeting  and  may  not  be  conducted  without 
notice,  an  agenda,  and  an  opportunity  for  the  public  to  attend  and  comment. 
Except  for  extremely  limited  circumstances,  retreats,  like  all  meetings,  must  be 
held  within  San  Francisco. 

3.  Social  Occasions 

Under  the  Brown  Act,  a  purely  social  gathering  of  a  commission  is  not  a 
meeting  provided  that  the  members  refrain  from  discussing  any  business. 
However,  certain  social  gatherings  are  subject  to  provisions  of  the  Sunshine 
Ordinance.  The  Sunshine  Ordinance  provides  that  a  "meal  gathering"  of  a 
commission- before,  during  or  after  a  meeting  is  considered  to  be  part  of  that 
meeting.  Thus,  such  a  gathering  is  subject  to  all  of  the  applicable  notice  and 
agenda  provisions  of  the  Sunshine  Ordinance.  The  public  must  be  permitted  to 
hear  and  observe  the  discussion  of  the  members.  In  addition,  the  "meal  meeting" 
may  not  be  conducted  in  restaurants  or  other  accommodations  that  require  a 
payment  to  gain  access. 

In  addition,  as  described  above,  social,  recreational  or  ceremonial 
occasions  sponsored  by  or  organized  by  or  for  a  commission  are  subject  to  the 
passive  meeting  provisions  of  the  Sunshine  Ordinance. 

C.  Notice  and  Conduct  of  Meetings 

1.  Notice  of  Meetings 

a.  Regular  Meetings 

All  legislative  bodies  must  establish  by  ordinance,  resolution,  motion,  or  in 
their  bylaws,  a  regular  time  and  place  for  holding  meetings. 

b.  Special  Meetings 

A  special  meeting  is  any  meeting  held  at  a  time  or  place  other  than  the 
regular  meeting  time  or  place.  The  presiding  officer  (i.e.,  chair  or  president)  or  a 
majority  of  the  members  of  the  policy  body  may  call  a  special  meeting  at  any 
time.  With  certain  limited  exceptions,  all  meetings  of  legislative  bodies  must  be 
held  in  the  City.  If  a  board  or  commission  wishes  to  hold  a  special  meeting 
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outside  of  the  City,  the  board  or  commission  should  consult  with  the  Office  of  the 
City  Attorney. 

The  Sunshine  Ordinance  now  requires  that  notice  of  a  special  meeting  be 
given  at  least  72  hours  in  advance  of  the  meeting  to  each  commission  member 
and  any  members  of  the  media  who  have  requested  notice  in  writing.  In  addition, 
notice  must  be  mailed  to  members  of  the  public  who  have  requested,  in  writing, 
to  receive  copies  of  agendas  and  agenda  packets.  The  notice  must  also  be 
posted  at  least  72  hours  in  advance  of  the  meeting.  The  notice  must  specify  the 
time  and  place  of  the  meeting  and  the  business  to  be  transacted  or  discussed.  If 
a  special  meeting  is  held  at  a  location  other  than  the  body's  regular  meeting 
place,  the  Sunshine  Ordinance  requires  a  commission  to  give  notice  at  least  15 
days  in  advance  of  the  special  meeting.7 

c.  Canceling  Meetings 

If  a  meeting  must  be  cancelled,  continued  or  rescheduled,  notice  of  the 
change  must  be  provided  to  the  public  as  soon  as  reasonably  possible.  The 
board  or  commission  should  post  the  cancellation  at  the  San  Francisco  Main 
Library  Government  Information  center,  at  the  meeting  site  and  on  the  policy 
body's  web  site.  If  sufficient  time  permits,  the  commission  should  mail  notice  of 
the  meeting  change  to  those  members  of  the  public  who  have  requested,  in 
writing,  to  receive  meeting  agendas. 

2.  Agendas 

a.  Posting  and  Mailing  Agendas 

All  policy  bodies  must  post  their  agendas  in  a  location  accessible  to  the 
public  at  least  72  hours  before  regularly  scheduled  meetings.  Each  board  and 
commission  is  required  to  send  two  copies  of  its  agenda  to  the  Government 
Information  Center  at  the  San  Francisco  Public  Library.  The  Library  must  receive 
the  copies  at  least  72  hours  before  a  reguiariy  scheduled  meeting.  In  addition, 
each  policy  body  must  post  the  current  agenda  on  its  Internet  sit  at  least  72 
hours  before  a  regular  meeting.  Policy  bodies  must  also  send  copies  of  agendas 
and  agenda  packets  to  any  member  of  the  public  who  has  made  such  a  request 
in  writing. 

b.  Content  of  Agendas 

The  agenda  must  contain  a  meaningful  description  of  each  item  of 
business  to  be  transacted  or  discussed  by  the  policy  body,  including  whether  the 
entity  will  take  action  or  only  conduct  a  discussion.  These  requirements  also 
apply  to  items  to  be  discussed  in  closed  session.  The  description  must  be 
sufficiently  clear  and  specific  to  alert  a  person  whose  interests  are  affected  that 


7  Where  the  meeting  is  held  in  a  different  room  number  in  the  same  building,  the  1 5-day 

notice  provision  does  not  apply. 


19 


he  or  she  may  have  reason  to  attend  the  meeting  or  seek  more  information  on 
the  item.  The  description  generally  need  not  exceed  20  words. 

The  agenda  must  refer  to  explanatory  documents,  such  as 
correspondence  or  reports  that  have  been  provided  to  the  policy  body  in 
connection  with  an  agenda  item.  The  documents  must  be  posted  adjacent  to 
the  agenda  or,  if  more  than  one  page  in  length,  be  available  for  public  inspection 
and  copying  at  a  location  indicated  on  the  agenda  during  normal  office  hours. 

Agendas  must  specify  certain  information  about  closed  sessions  of  a 
policy  body  depending  on  the  subject  of  the  closed  session.  (Please  see  the 
section  below  entitled  "Closed  Sessions.") 

In  addition,  the  Sunshine  Ordinance  requires  that  all  agendas  for  all 
meetings  include  the  following  language: 

KNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE 

(Chapter  67  of  the  San  Francisco  Administrative  Code) 

Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view 
of  the  public.  Commissions,  boards,  councils  and  other  agencies  of  the 
City  and  County  exist  to  conduct  the  people's  business.  This  ordinance 
assures  that  deliberations  are  conducted  before  the  people  and  that  City 
operations  are  open  to  the  people's  review. 

FOR  MORE  INFORMATION  ON  YOUR  RIGHTS  UNDER  THE 
SUNSHINE  ORDINANCE  OR  TO  REPORT  A  VIOLATION  OF  THE 
ORDINANCE,  CONTACT  THE  SUNSHINE  ORDINANCE  TASK  FORCE. 

Each  agenda  must  also  include  the  address,  area  code  and  phone 
number,  fax  number,  e-mail  address,  and  a  contact  person's  home  for  the 
Sunshine  Ordinance  Task  Force.  In  addition,  each  agenda  must  include 
information  on  how  to  obtain  a  free  copy  of  the  Sunshine  Ordinance.  The  Clerk 
of  the  board  of  Supervisors  will  provide  that  information. 

Finally,  the  Sunshine  Ordinance  requires  that  each  board  and  commission 
enumerated  in  the  Charter  include  on  the  agenda  for  each  general  and  special 
meeting  the  following  statement: 

In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe 
allergies,  environmental  illnesses,  multiple  chemical  sensitivity  or  related 
disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical  based  products.  Please 
help  the  City  accommodate  these  individuals 
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c.  Taking  Action  on  Items  Not  On  the  Agenda 

Generally,  only  matters  listed  on  the  agenda  may  be  acted  upon  or 
discussed  at  a  meeting.  Under  the  Sunshine  Ordinance,  the  body  may  take 
action  on  an  item  not  listed  on  its  agenda  only  in  the  following  situations:  1 )  Upon 
a  determination  by  a  majority  vote  of  the  body  that  an  accident,  natural  disaster 
or  work  force  disruption  poses  a  threat  to  public  health  and  safety;  2)  Upon  a 
good  faith,  reasonable  determination  by  a  two-thirds  vote  of  the  body,  or  if  less 
than  two-thirds  of  the  members  are  present,  a  unanimous  vote  of  those  members 
present,  that  (A)  the  need  to  take  immediate  action  on  the  item  is  so  imperative 
as  to  threaten  serious  injury  to  the  public  interest  if  action  were  deferred  to  a 
subsequent  special  or  regular  meeting,  or  the  action  relates  to  a  purely 
commendatory  action,  and  (B)  the  need  for  such  action  came  to  the  attention  of 
the  body  subsequent  to  the  agenda  being  posted;  or  3)  the  item  was  posted  on 
an  agenda  for  a  prior  meeting  of  the  legislative  body  occurring  no  more  than  five 
calendar  days  earlier,  and  at  the  prior  meeting  the  item  was  continued  to  the 
meeting  at  which  action  is  being  taken. 

New  topics  not  on  the  agenda  are  often  introduced  at  meetings  either  by 
board  or  commission  members  or  by  members  of  the  public.  The  Brown  Act  and 
Sunshine  Ordinance  prohibit  a  board  or  commission  from  discussing  or  taking 
action  on  such  topics.  If  a  member  of  the  public  makes  a  statement  during  the 
public  comment  session,  members  of  the  policy  body  may  ask  questions  for 
clarification,  ask  staff  for  factual  information,  or  request  staff  to  report  back  to  the 
body  at  a  subsequent  meeting  concerning  the  matter  raised  by  the  comments.  If 
any  action  is  contemplated,  the  board  must  calendar  the  matter  for  a  subsequent 
meeting. 

d.  Amendments  to  Items  on  the  Agenda 

A  common  question  is  whether  the  legislative  body  must  hold  another 
public  meeting  to  approve  a  proposal  that  is  amended  during  the  public  meeting. 
Legislation  may  be  amended  and  voted  upon  at  the  same  public  meeting  so  long 
as  the  amendments  are  within  the  reasonably  foreseeable  scope  of  changes  that 
debate  could  produce  in  light  of  the  description  of  the  item  on  the  agenda.  If  the 
basic  nature  of  the  proposal  would  be  changed,  going  beyond  the  scope  of  the 
notice  on  the  agenda,  the  legislative  body  must  calendar  the  proposed  change 
for  consideration  at  a  subsequent  meeting.  Any  doubt  as  to  whether  another 
public  meeting  is  necessary  should  be  resolved  by  consulting  the  Office  of  the 
City  Attorney. 

3.  Quorum 

Generally,  under  the  Charter,  a  majority  of  the  members  of  a  board 
or  commission  constitutes  a  quorum  for  the  transaction  of  business.  The  majority 
must  consist  of  a  majority  of  the  number  of  members  designated  by  law.  rather 
than  the  number  of  seats  actually  filled. 
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When  a  quorum  of  a  body  fails  to  attend  a  scheduled  meeting  or  the  body 
loses  a  quorum  because  of  the  departure  of  some  of  its  members,  the  only 
official  actions  that  the  body  may  take  are  to:  (1 )  fix  the  time  to  which  to  adjourn; 
(2)  adjourn  the  meeting;  (3)  recess  the  meeting;  or  (4)  take  measures  to  secure  a 
quorum.  Any  other  action  taken  by  the  body  is  null  and  void. 

Once  a  meeting  ceases,  members  of  the  legislative  body  may  remain  to 
discuss  any  matter  they  choose  with  the  members  of  the  public  who  have 
attended.  In  the  event  that  documents  are  collected,  notes  taken  or  a  recording 
made,  they  may  be  presented  at  the  next  meeting  of  the  legislative  body  or  of 
one  of  its  committees  so  that  they  may  become  part  of  the  legislative  body's 
record. 

If  there  is  a  lack  of  a  quorum  at  a  meeting  of  a  legislative  body  that  has 
committees,  the  parent  board  or  commission  may  not  reconstitute  itself  as  a 
committee  of  the  whole  or  as  one  of  its  committees,  even  if  a  quorum  of  that 
committee  happens  to  be  present.  Such  a  committee  meeting  would  require  a 
separate  notice  and  posting  of  agenda. 

4.  Voting 

The  Brown  Act  and  Sunshine  Ordinance  prohibit  secret  ballots.  All  votes 
must  be  taken  publicly.  An  absent  member  may  not  vote  by  proxy. 

With  two  exceptions,  the  Charter  requires  members  of  commissions  and 
boards  to  vote  on  every  matter  before  them.  As  noted  elsewhere  in  this 
handbook,  a  member  must  not  vote  on  a  matter  where  the  member's  vote  would 
violate  a  conflict  of  interest  law.  In  addition,  a  member  may  be  excused  from 
voting  on  a  matter  by  a  motion  adopted  by  a  majority  of  members  present. 

When  determining  whether  a  vote  is  approved,  the  vote  count  is  based  on 
the  total  number  of  seats,  rather  than  the  number  of  seats  currently  filled  or  the 
number  of  members  present. 

5.  Records  of  Meetings 

a.  Tape  Recordings 

The  Sunshine  Ordinance  requires  each  board  or  commission  enumerated 
in  the  Charter  to  tape  record  each  regular  and  special  meeting,  including  closed 
sessions.  Such  policy  body  must  retain  copies  of  tapes  of  meetings 
permanently.  Tapes  of  closed  sessions  must  be  retained  for  at  least  ten  years  or 
permanently,  if  possible.  A  policy  body  may  not  charge  a  member  of  the  public 
to  listen  to  a  tape  recording  of  a  meeting,  or  watch  a  video  recording  if  the  policy 
body  made  a  video. 


b.  Minutes 

The  Charter  requires  each  board  or  commission  to  keep  a  record  of  the 
proceedings  of  each  regular  or  special  meeting.  The  record  must  include  how 
each  member  voted  on  each  question. 

In  addition,  the  Sunshine  Ordinance  requires  the  clerk  or  secretary  of 
every  board  and  commission  enumerated  in  the  charter  to  record  the  minutes  of 
each  meeting.  The  minutes  must  include  the  following:  the  time  the  meeting  was 
called  to  order  and  the  time  the  meeting  was  adjourned;  the  names  of  the 
members  attending  the  meeting;  the  roll  call  vote  on  each  matter  considered  at 
the  meeting;  the  time  the  board  or  commission  began  and  ended  any  closed 
session;  and,  with  the  following  exception,  the  names  of  members  and  the 
names  and  titles,  where  applicable,  of  any  other  person  attending  any  closed 
'session.  When  the  policy  body  is  meeting  in  closed  session  to  consider 
applicants  for  employment  or  employee  discipline,  the  minutes  must  not  contain 
the  names  of  the  applicants  or  employee. 

In  addition,  the  minutes  must  contain  a  list  of  those  members  of  the  public 
who  spoke  on  each  matter  if  the  speakers  identified  themselves,  whether  such 
speakers  supported  or  opposed  the  matter;  and  a  brief  summary  of  each 
person's  statement  during  the  public  comment.  Any  person  speaking  during  a 
public  comment  period  may  supply  a  brief  written  summary  of  their  comments 
which  must,  if  limited  to  no  more  than  150  words,  be  included  in  the  minutes. 

The  draft  minutes  of  each  meeting  must  be  available  for  inspection  and 
copying  no  later  than  ten  working  days  after  the  meeting.  The  officially  adopted 
minutes  must  be  available  for  inspection  and  copying  no  later  than  ten  working 
days  after  the  meeting  at  which  the  minutes  are  adopted.  If  requested  to  do  so. 
the  body  must  produce  the  minutes  in  Braille  or  enlarged  type.  In  addition,  each 
board  and  commission  must  send  two  copies  of  its  minutes  to  the  Government 
Information  Center  at  the  San  Francisco  Public  Library.  Minutes  must  also  be 
posted  on  the  board  or  commission's  web  site  within  48  hours  after  approval. 

6.  Maintaining  Web  Site 

The  Sunshine  Ordinance  requires  each  City  department  to  maintain  a  web 
site.  By  July  1 ,  2000,  each  department  must  post  on  its  web  site  all  meeting 
notices,  agendas  and  minutes  of  all  previous  meetings  of  its  policy  bodies  for  the 
last  three  years.  The  department  must  post  notices  and  agendas  no  later  than 
the  time  the  department  otherwise  distributes  this  information  to  the  public.  The 
department  must  post  minutes  of  meetings  within  48  hours  after  they  have  been 
approved.  Each  department  must  review  its  web  site  regularly  and  update  it  at 
least  weekly. 
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D.  Closed  Sessions 

The  Legislature,  the  Board  of  Supervisors  and  San  Francisco  voters  have 
recognized  that  certain  matters  may  best  be  discussed  by  the  legislative  body  in 
private.  However,  such  closed  sessions  are  the  exception  to  the  general  rule 
requiring  public  meetings.  The  exceptions  are  strictly  limited. 

Even  if  one  of  the  exceptions  discussed  below  applies,  the  legislative  body 
usually  is  not  required  to  meet  in  a  closed  session.8  The  legislative  body  makes 
the  choice  in  such  circumstances  whether  to  meet  in  public;  no  member  of  the 
public  has  the  right  to  demand  a  closed  session. 

If  the  legislative  body  meets  in  closed  session,  the  body  may  not  permit 
any  members  of  the  public  to  attend;  the  presence  of  unauthorized  persons 
waives  the  confidentiality  of  the  session.  However,  the  legislative  body  may 
admit  such  advisors  as  are  necessary  to  conduct  the  business  prompting  the 
closed  session.  In  a  closed  session  to  deal  with  a  personnel  issue,  the  legislative 
body  may  invite  the  employee  and  his  or  her  representative  to  hear  the 
proceeding.  Prior  to  entering  into  a  closed  session,  the  policy  body  must  meet  in 
open  session  to  take  public  comment. 

1.  Notice  and  Agenda  Requirements 

A  gathering  of  a  legislative  body  in  closed  session  is  a  meeting  and 
therefore  subject  to  most  of  the  requirements  of  the  Brown  Act,  including  public 
notice  and  agendas.  Before  going  into  a  closed  session,  the  legislative  body 
must  first  meet  in  open  session  to  publicly  announce  its  intent  to  enter  a  closed 
session,  state  the  grounds  for  the  closed  session,  and  take  public  comment.  In 
the  closed  session,  the  legislative  body  may  consider  only  those  matters  listed  on 
the  agenda. 

The  Brown  Act  and  Sunshine  Ordinance  require  that  certain  information 
about  closed  sessions  of  a  policy  body  be  contained  in  the  agenda.  The 
requirements  differ  depending  on  the  subject  of  the  closed  session.  Please 
contact  the  Office  of  the  City  Attorney  for  assistance  in  drafting  agendas  for 
closed  sessions. 

2.  Closed  Sessions  Are  Confidential 

After  a  legislative  body  has  met  in  closed  session,  the  body  must  meet 
again  in  public  session  to  take  certain  action  discussed  below.  Individual 
members  may  not  disclose  information  obtained  during  the  closed  session.  Only 
the  legislative  body  acting  as  a  group,  and  subject  to  state  law  requiring 
confidentiality  of  specific  information  or  records,  may  determine  whether 


8         In  some  instances,  legislative  bodies  may  need  to  address  matters  that  state  lav.  re 
them  to  keep  confidential.  Under  those  circumstances,  the  body  must  meet  in  a  closed  session. 
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information  provided  in  the  closed  session  may  be  disclosed  to  the  public. 
Unauthorized  disclosure  by  a  member  or  staff  person  may  constitute  official 
misconduct. 

3.  Reports  on  Closed  Sessions 

After  a  closed  session,  the  board  or  commission  must  return  to  open 
session.  If  final  action  was  taken  in  closed  session,  the  legislative  body  must 
report  the  action  taken  and  the  vote  of  every  member  taken  on  the  action.  In 
certain  circumstances,  the  legislative  body  may  defer  disclosing  the  action  taken. 
(See  the  individual  types  of  closed  sessions  below  for  more  information.) 

Under  the  Sunshine  Ordinance,  after  a  closed  session,  every  policy  body 
must,  by  motion  and  vote  in  open  session,  decide  whether  to  disclose  any  or  all 
of  its  discussion,  provided  it  is  not  confidential  under  federal,  state  or  local  law. 
The  standard  for  disclosure  is  whether  the  majority  deems  disclosure  to  be  in  the 
public  interest.  Any  such  disclosure  must  be  made  through  the  presiding  officer 
of  the  body  or  such  other  person  whom  the  presiding  officer  designates  to 
convey  the  information.  The  designated  person  must  have  been  present  in  the 
closed  session. 

4.  Tape  Recordings  of  Closed  Sessions 

The  Sunshine  Ordinance  now  requires  policy  bodies  to  tape  record  all 
closed  sessions.  The  policy  body  must  retain  the  tapes  for  at  least  ten  years,  or 
permanently  where  "technologically  and  economically  feasible." 

A  policy  body  must  make  closed  session  tapes  available  "whenever  all 
rationales  for  closing  the  session  are  no  longer  applicable.  Where  a  policy  body 
meets  in  closed  session  under  the  "anticipated  litigation"  exception,  the  tape 
must  be  made  available  to  the  public:  (a)  two  years  after  the  meeting  if  no 
litigation  is  filed;  (b)  upon  expiration  of  the  statute  of  limitations  for  the  anticipated 
litigation  if  no  litigation  is  filed;  or  (c)  as  soon  as  the  controversy  leading  to  the 
anticipated  litigation  is  settled  or  concluded.  You  must  contact  the  Office  of  the 
City  Attorney  before  disclosing  any  tape  recordings  of  closed  sessions. 

5.  Most  Common  Types  of  Closed  Sessions 

a.  Personnel  Exception 

Under  the  Sunshine  Ordinance,  a  policy  body  may  meet  in  closed  session 
to  discuss  and  act  upon  the  appointment,  termination,  promotion,  discipline  or 
evaluation  of  any  officer  or  employee  only  if  the  body  has  the  power  to  appoint, 
employ,  dismiss  or  discipline  that  officer  or  employee.  The  1 996  Charter  requires 
the  Mayor  to  appoint  some  department  heads  from  a  list  of  candidates  nominated 
by  the  department's  board  or  commission.  The  board  or  commission  may  meet 
in  closed  session  to  nominate  its  candidates. 
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When  a  closed  session  is  calendared  to  discuss  specific  charges  or 
complaints  against  an  employee,  the  legislative  body  must  notify  the  affected 
employee  at  least  24  hours  before  the  meeting.  If  this  notice  is  not  given,  any 
discipline  imposed  against  the  employee  is  void.  The  employee  has  the  right  to 
demand  that  the  legislative  body  conduct  such  a  meeting  in  public,  but  he  or  she 
may  not  demand  that  the  legislative  body  conduct  the  meeting  in  private  if  the 
legislative  body  has  determined  to  conduct  the  meeting  in  public. 

A  legislative  body  may  not  hold  a  closed  session  to  discuss  criteria  for  the 
selection  or  evaluation  of  an  executive  officer,  the  amount  to  pay  an  employee,  or 
the  body's  expectations  from  its  new  department  head.  Because  an  independent 
contractor  is  not  an  employee,  a  legislative  body  may  not  meet  in  closed  session 
to  discuss  the  employment  or  termination  of  an  independent  contractor. 
Additionally,  the  personnel  exception  does  not  authorize  a  legislative  body  to 
meet  in  closed  session  to  elect  one  of  its  members  president  or  vice-president 

After  the  closed  session,  the  body  must  return  to  open  session  and  report, 
orally  or  in  writing,  any  action  taken  to  appoint,  employ,  dismiss,  transfer  or 
accept  the  resignation  of  a  public  employee.  The  body  must  name  the 
employee,  the  action  taken,  the  position  affected,  and  in  the  case  of  dismissal  for 
a  violation  of  law  or  City  policy,  the  reason  for  the  dismissal.  A  written  summary 
of  the  information  required  to  be  immediately  reported,  or  documents  containing 
that  information,  shall  be  posted  by  the  close  of  business  on  the  next  business 
day  following  the  meeting,  in  the  place  where  the  meeting  agendas  of  the  body 
are  posted. 

b.  Pending  or  Threatened  Litigation 

The  Brown  Act  and  the  Sunshine  Ordinance  permit  closed  sessions  for 
attorney-client  communications  on  matters  of  pending  or  threatened  litigation. 

"Litigation"  includes  any  adjudicatory  proceeding  before  a  court, 
administrative  body  exercising  its  adjudicatory  authority,  hearing  officer,  or 
arbitrator.  Litigation  is  considered  pending  when  any  of  the  following 
circumstances  exist: 

•  an  adjudicatory  proceeding  before  a  court,  administrative  body, 
hearing  officer,  or  arbitrator,  to  which  the  local  agency  is  a  party,  has 
been  initiated  formally; 

•  a  point  has  been  reached  where,  in  the  legislative  body's  opinion  on 
the  advice  of  its  legal  counsel  based  on  existing  facts  and 
circumstances,  there  is  a  significant  exposure  to  litigation; 

•  based  on  existing  facts  and  circumstances,  the  legislative  body  has 
decided  to  initiate  or  is  deciding  whether  to  initiate  litigation;  or 
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•  based  on  existing  facts  and  circumstances,  the  legislative  body  is 
meeting  only  to  decide  whether  a  closed  session  is  authorized  under 
the  exception  for  "pending  litigation". 

"Existing  facts  and  circumstances"  are  limited  to  one  of  the 

following: 

•  facts  and  circumstances  that  might  result  in  litigation  against  the 
agency  but  which  the  agency  believes  are  not  yet  known  to  a  potential 
plaintiff  or  plaintiffs,  which  facts  and  circumstances  need  not  be 
disclosed; 

•  facts  and  circumstances,  including,  but  not  limited  to,  an  accident, 
disaster,  incident,  or  transactional  occurrence  that  might  result  in 
litigation  against  the  agency  and  that  are  known  to  a  potential  plaintiff 
or  plaintiffs,  which  facts  or  circumstances  shall  be  publicly  stated  on 
the  agenda  or  announced; 

•  the  receipt  of  a  claim  pursuant  to  the  Tort  Claims  Act  or  some  other 
written  communication  from  a  potential  plaintiff  threatening  litigation, 
which  claim  or  communication  shall  be  available  for  public  inspection; 

•  a  statement  made  by  a  person  in  an  open  and  public  meeting 
threatening  litigation  made  on  a  specific  matter  within  the  responsibility 
of  the  legislative  body; 

•  a  statement  threatening  litigation  made  by  a  person  outside  an  open 
and  public  meeting  made  on  a  specific  matter  within  the  responsibility 
of  the  local  agency  so  long  as  the  official  or  employee  of  the  legislative 
body  aware  of  the  threat  makes  a  contemporaneous  or  other  record  of 
the  statement  prior  to  the  meeting  which  record  shall  be  available  for 
public  inspection. 

Before  holding  a  closed  session  under  the  litigation  exception,  the 
Sunshine  Ordinance  requires  the  legislative  body  to  vote,  in  open  session, 
whether  to  invoke  the  attorney-client  privilege  to  hold  the  closed  session. 

In  addition,  the  legislative  body  must  disclose  on  the  agenda  the  statutory 
basis  for  the  closed  session.  If  the  session  is  closed  because  the  agency  is  a 
party  to  formally  initiated  litigation,  the  body  must  state  the  title  of  the  case, 
including  the  case  name,  court  and  case  number,  and  the  date  the  case  was 
filed,  except  in  two  circumstances:  (1 )  the  body  states  that  to  do  so  would 
jeopardize  the  agency's  ability  to  effectuate  service  of  process  upon  one  or  more 
unserved  parties;  or  (2)  to  identify  the  litigation  would  jeopardize  the  body's  ability 
to  conclude  existing  settlement  negotiations  to  its  advantage. 


Where  a  policy  body  is  holding  a  closed  session  to  discuss  a  potential 
settlement  of  litigation,  the  Sunshine  Ordinance  now  imposes  additional 
requirements.  The  agenda  for  the  closed  session  must  also  include  the  names 
of  the  parties,  the  case  number,  the  court,  and  the  material  terms  of  the 
settlement.  In  addition,  where  a  settlement  would  commit  the  City  or  a 
department  to  adopting,  modifying  or  discontinuing  an  existing  policy,  practice  or 
program  or  to  pay  an  amount  of  money  equal  to  or  more  than  $50,00  the  policy 
body  must  disclose  any  written  settlement  agreement  and  any  documents 
attached  to  or  referenced  in  the  settlement  agreement  at  least  ten  days  before 
the  closed  session  meetings.  Where  the  disclosure  of  documents  in  a  litigation 
matter  that  has  been  settled  could  be  detrimental  to  the  City's  interest  in  pending 
litigation  arising  from  the  same  facts  or  incident  and  involving  a  party  not  a  party 
to  or  otherwise  aware  of  a  settlement,  the  documents  need  not  be  disclosed  until 
the  other  case  is  settled  or  otherwise  finally  concluded. 

After  holding  the  closed  session,  the  body  must  return  to  open  session 
and  report  any  approval  given  to  legal  counsel  to  prosecute,  defend,  seek  or 
refrain  from  seeking  appellate  review  or  relief,  or  enter  as  a  party,  intervenor  or 
an  amicus  curiae  in  any  form  of  litigation.  The  report  shall  identify  the  adverse 
party  or  parties,  any  co-parties  with  the  City,  any  existing  claim  or  order  to  be 
defended  against,  or  any  factual  circumstances  or  contractual  dispute  giving  rise 
to  the  City's  complaint,  petition  or  other  litigation  initiative. 

The  body  may  defer  giving  its  report  if  immediate  disclosure  of  the  City's 
intentions  would  be  contrary  to  the  public  interest.  In  those  instances,  the  body 
may  wait  to  report  until  the  first  meeting  after  the  adverse  party  or  parties  have 
been  served  in  the  matter. 

c.  Real  Estate  Negotiations 

The  Brown  Act  and  Sunshine  Ordinance  also  permit  a  body  to  hold  a 
closed  session  with  its  negotiator  prior  to  the  agency's  purchase,  sale,  exchange, 
or  lease  of  real  property  in  order  to  grant  authority  to  its  negotiator  regarding  the 
price  and  terms  of  payment  for  the  purchase,  sale,  exchange,  or  lease. 

Prior  to  the  closed  session,  the  body  must  hold  an  open  session  in  which 
the  body  identifies  its  negotiators,  the  real  property  or  real  properties  which  the 
negotiations  may  concern  and  the  person(s)  with  whom  its  negotiator  may 
negotiate. 

After  the  closed  session,  the  body  must  publicly  report  any  approval  given 
to  the  negotiator  once  the  agreement  is  final.  If  the  body's  own  approval  renders 
the  agreement  final,  the  body  shall  immediately  report  that  approval,  the 
substance  of  the  agreement,  and  the  vote  taken.  If  final  approval  rests  with  the 
other  party  to  the  negotiations,  the  body  shall  make  the  disclosure  on  its  web  site 
and  at  the  next  meeting  once  the  other  party  has  informed  the  body  of  its 
approval.  Notwithstanding  the  final  approval,  if  there  are  conditions  precedent  to 
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the  final  consummation  of  the  transaction,  or  there  are  multiple,  continuous  or 
closely  located  properties  that  are  being  considered  for  acquisition,  the 
agreement  need  not  be  disclosed  until  the  conditions  are  satisfied  or  the 
agreement  has  been  reached  with  respect  to  all  of  the  properties,  or  both 

d.  Labor  Negotiations 

The  Brown  Act  and  Sunshine  Ordinance  permit  a  policy  body  to  meet  in  a 
closed  session  with  the  City's  designated  representatives  regarding  matters 
within  the  scope  of  collective  bargaining  or  meeting  and  conferring  with  public 
employee  organizations.  The  Sunshine  Ordinance  now  permits  such  a  closed 
session  only  when  a  policy  body  has  authority  over  such  matters. 

Any  collectively  bargained  agreement  must  be  made  available  to  the 
public  at  least  fifteen  calendar  days  before  the  meeting  of  the  policy  body  to 
which  the  agreement  is  to  be  reported. 

e.  Miscellaneous  Exceptions 

The  Brown  Act  also  allows  for  closed  sessions  (1 )  to  address  national 
security  and  public  building  security  measures;  (2)  to  consider  license 
applications  by  persons  with  criminal  records;  and  (3)  for  other  special,  limited 
circumstances.  The  Office  of  the  City  Attorney  is  ready  to  advise  as  the  need 
arises. 

E.  Rights  of  Members  of  the  Public  at  Public  Meetings 
1.  Public  Comment 

The  Brown  Act  and  Sunshine  Ordinance  give  the  public  the  right  to  speak 
at  all  meetings  of  legislative  bodies.  Members  of  the  public  have  the  right  to 
speak  on  every  item  on  the  agenda  and  on  any  item  within  the  subject  matter 
jurisdiction  of  the  legislative  body.  The  public  must  be  given  an  opportunity  to 
speak  on  an  item  before  the  legislative  body  takes  action  on  it.  This  requirement 
ensures  meaningful  participation  in  the  deliberations  of  the  legislative  body. 

The  Board  of  Supervisors,  only,  is  not  required  to  provide  for  public 
comment  on  items  before  the  full  Board  that  were  previously  considered  at  a 
committee  meeting  at  which  public  comment  was  allowed. 

A  public  body  has  the  power  to  adopt  reasonable  rules  and  regulations 
relating  to  public  comment.  The  Sunshine  Ordinance  requires  all  boards, 
commissions  and  committees  to  allow  each  member  of  the  public  to  speak  once 
on  each  calendared  item  for  up  to  three  minutes.  The  Sunshine  Ordinance 
requires  the  policy  body  to  apply  time  limits  uniformly  to  members  of  the  public 
wishing  to  testify.  A  body  may  wish  to  adopt  a  rule  limiting  public  testimony  in 
situations  where  an  agenda  item  is  heard  in  one  meeting  and  public  testimony  is 
taken  on  the  item,  and  it  is  continued  to  the  next  meeting  for  deliberation  and 


29 


action.  In  this  situation,  the  public  body  may  preclude  individuals  from  testifying 
at  the  subsequent  meeting  on  an  item  with  regard  to  which  they  have  already 
provided  testimony.  Citizens  attending  the  second  meeting,  who  did  not  speak  at 
the  first  meeting,  should  be  allowed  to  testify.  In  addition,  individuals  who  have 
points  to  make  regarding  issues  that  were  not  raised  at  the  first  meeting  should 
also  be  allowed  to  testify. 

If  the  parent  board  or  commission  limits  a  committee's  authority  to  hear 
only  those  items  referred  to  it  by  the  parent  board  or  commission,  then  the 
committee  may  limit  public  discussion  to  the  items  on  its  agenda.  In  other  words, 
such  committee  is  not  required  to  take  general  public  comment  on  items  that  are 
not  listed  on  the  agenda.  Persons  desiring  to  speak  on  non-agenda  items  may 
address  those  items  at  meetings  of  the  parent  board  or  commission,  provided  the 
items  are  within  the  jurisdiction  of  the  parent  board  or  commission. 

2.  Availability  of  Agendas  and  Other  Records  Relating  to  Meetings 

Policy  bodies  must  make  agendas  of  meetings  and  certain  other  public 
records  not  otherwise  exempt  from  disclosure  and  on  file  with  the  policy  body 
available  to  the  public.  Any  person  may  request  to  receive  a  copy  of  the  agenda 
packet  distributed  to  board  or  commission  members.  The  request  must  be  in 
writing.  The  materials  must  be  mailed  to  the  member  of  the  public  at  the  same 
time  they  are  mailed  to  the  commissioners  or  at  the  time  of  the  posting  of  the 
agenda,  whichever  is  earlier.  The  written  request  is  valid  for  one  year  and  must 
be  renewed  annually.  The  legislative  body  may  establish  a  fee  for  mailing  the 
packets  not  to  exceed  the  costs  of  copies  and  postage. 

All  policy  bodies  must  make  agendas  for  each  meeting  available  in 
alternative  formats,  upon  request,  to  individuals  with  disabilities. 

Records  that  are  distributed  during  a  public  meeting  but  before  the 
commencement  of  the  discussion  must  be  made  available  for  public  inspection 
before  and  during  the  discussion.  Records  that  are  distributed  during  the 
discussion  of  the  item  at  a  public  meeting  must  be  made  available  for  public 
inspection  immediately  or  as  soon  after  the  discussion  as  is  practicable. 

3.  Tape  Recording,  Filming  and  Photographing  Public  Meetings 

The  Sunshine  Ordinance  gives  members  of  the  public  the  right  to  tape 
record,  film  or  take  photographs  of  public  meetings,  unless  the  body  makes  a 
reasonable  finding  that  this  activity  persistently  disrupts  the  meeting. 

4.  Disabled  Access 

All  policy  bodies  must  provide  sign-language  interpreters  or  note-takers  at 
each  regular  meeting  if  the  body  has  received  a  request  for  such  services  at  least 
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48  hours  before  the  meeting.9  In  addition,  each  board  and  commission  must 
ensure  that  accessible  seating  for  persons  with  disabilities,  including  those  using 
wheelchairs,  is  made  available  for  each  regular  and  special  meeting. 

F.  Disruption  of  Meetings 

Generally,  there  are  two  sorts  of  disruptions  that  can  occur  at  meetings 
In  some  cases,  individuals  disrupt  the  meeting  by  making  noise,  speaking  out  of 
turn,  or  otherwise  refusing  to  comply  with  the  legislative  body's  rules  governing 
their  meetings.  Individuals  engaging  in  such  conduct  may  be  arrested  and 
removed  from  the  meeting.  Before  a  presiding  officer  asks  the  police  to  arrest  a 
person  for  disrupting  a  meeting,  the  offending  individual  should  be  warned  and 
be  given  an  opportunity  to  correct  the  behavior. 

In  other  cases,  there  may  be  a  general  disruption  of  such  a  nature  that 
order  cannot  be  restored  by  the  removal  of  the  willful  disrupter.  In  these 
situations,  the  legislative  body  may  order  the  room  cleared  and  then  continue  in 
session.  In  such  an  event,  representatives  of  news  media  not  involved  in  the 
disruption  have  a  right  to  remain  in  the  meeting.  A  legislative  body  may  adopt  a 
procedure  to  readmit  individuals  not  responsible  for  the  disruption.  In  the 
alternative  to  ordering  the  room  cleared,  the  legislative  body  may  choose  to 
continue  the  meeting  to  another  date. 

V.  PENALTIES  AND  ENFORCEMENT 

The  Brown  Act,  Public  Records  Act  and  Sunshine  Ordinance  all  provide 
substantial  penalties  for  violation  of  their  provisions. 

A.  Penalties  For  Violating  The  Brown  Act 

1.  Willful  Violation  A  Misdemeanor 

The  Brown  Act  provides  that  each  commissioner  who  attends  a  meeting  of 
a  commission  where  an  action  is  taken  in  violation  of  the  Brown  Act  and  where 
the  member  intends  to  deprive  the  public  of  information  to  which  the  public  is 
entitled,  is  guilty  of  a  misdemeanor. 

2.  Invalidation  of  Action 

A  court  may  declare  an  action  taken  in  violation  of  certain  provisions  of  the 
Brown  Act  null  and  void.  Any  interested  person  may  file  such  an  action.  Before 
filing  an  action  in  court,  the  individual  must  first  serve  a  wntten  demand  letter  on 
the  legislative  body  explaining  the  violation  to  give  it  an  opportunity  to  correct  the 
action.  If  the  legislative  body  does  not  do  so  and  a  court  finds  that  the  body 


9  Where  a  policy  body  meets  on  a  Monday,  the  request  for  such  services  must  be  made  by 

4:00  p.m.  on  the  last  business  day  of  the  preceding  week. 
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violated  specified  provisions  of  the  Brown  Act,  the  court  may  set  aside  the  action 
The  court  may  also  award  the  plaintiff  court  costs  and  attorneys  fees. 

3.  Declaratory  Relief 

A  court  may  also  issue  an  injunction  or  declaratory  relief  to  stop  or  prevent 
violations  or  threatened  violations  of  the  Brown  Act.  Any  interested  person  may 
file  such  an  action.  The  court  may  award  court  costs  and  attorneys  fees  to  the 
plaintiff. 

B.  Penalties  For  Violating  the  Public  Records  Act 

Under  the  Public  Records  Act,  an  individual  may  sue  to  enforce  his  or  her 
right  to  inspect  or  receive  a  copy  of  a  record.  If  the  court  finds  that  the  decision 
to  refuse  disclosure  is  not  justified,  the  court  can  order  the  official  to  disclose  the 
record.  The  court  can  award  court  costs  and  attorneys  fees  if  the  plaintiff 
prevails.10 

C.  Penalties  For  Violating  the  Sunshine  Ordinance 

The  Sunshine  Ordinance  now  specifies  substantial  penalties  for  violations 
of  its  provisions. 

1.  Willful  Violation  is  Official  Misconduct 

First,  and  most  importantly,  willful  failure  of  any  elected  official, 
department  head,  or  "other  managerial  city  employee"  to  discharge  any  duties 
imposed  by  the  Sunshine  Ordinance,  Brown  Act  or  Public  Records  Act  is  official 
misconduct.  The  Ethics  Commission  is  authorized  to  hear  complaints  involving 
willful  violations  of  the  public  meeting  and  public  records  laws  by  elected  officials 
or  department  heads. 

2.  Administrative  Appeals  of  Public  Records  Requests 

The  Sunshine  Ordinance  now  provides  for  an  administrative  appeals 
process  through  which  a  citizen  can  challenge  a  department's  denial  of  access  to 
records.  A  citizen  may  petition  either  the  Office  of  the  City  Attorney  (as 
"Supervisor  of  Records")  or  the  Sunshine  Ordinance  Task  Force  for  a 
determination  of  whether  the  denial  of  access  was  proper.  If  the  City  Attorney  or 
the  Task  Force  determine  that  the  denial  was  improper,  the  department  must 
release  the  record. 

3.  Right  to  Court  Enforcement  of  the  Ordinance 

The  Sunshine  Ordinance  now  specifically  authorizes  any  person  to 
institute  court  proceedings  to  enforce  the  Ordinance.  Any  individual  may  sue  to 


10  If  the  court  finds  that  the  plaintiffs  case  is  "clearly  frivolous,"  it  can  award  cout  costs  a-- 
attorneys  fees  to  the  public  agency. 
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enforce  his  or  her  right  to  inspect  or  receive  a  copy  of  any  public  record,  to 
enforce  his  or  her  right  to  attend  any  meeting  required  to  be  open,  or  to  compel 
such  meeting  to  be  open.  In  addition,  if  enforcement  action  is  not  taken  by  a  city 
or  state  official  40  days  after  a  complaint  is  filed,  an  individual  may  sue  for 
enforcement  of  the  Ordinance.. 


VI.  CHARTER  SECTION  16.112:  REQUIRED  NOTICE  FOR  CERTAIN  CITY 
ACTIONS 

San  Francisco  Charter  section  16.112  sets  forth  requirements,  beyond 
those  imposed  by  the  Brown  Act  and  Sunshine  Ordinance,  for  providing  notice  of 
and  public  hearings  before  the  City  takes  certain  actions.  Section  16.112 
requires  the  City  to  hold  public  hearings  before:  closing,  eliminating,  or 
significantly  reducing  the  level  of  services  at  any  facility  used  by  the  public; 
significantly  changing  the  operating  schedule  or  route  of  a  transit  line;  instituting 
or  changing  any  fee,  rates  or  fares  affecting  the  public;  or  adopting  any 
amendment  to  the  general  plan,  change  in  zoning  or  land  use.  Section  16.1 12 
requires  the  City  to  publish  notice  of  these  public  hearings  in  the  City's  official 
newspaper. 

In  addition,  section  16.1 12  requires  the  City  to  publish  notice  of:  any  sale, 
lease,  rental,  encumbrance  or  exchange  of  real  property  held  by  the  City;  the 
formation  of  special  assessment  districts  and  the  conduct  of  hearings  on  protests 
of  special  assessment  districts;  the  issuance  of  requests  for  bids  or  proposals 
involving  expenditures  of  $50,000  or  more  and  the  award  of  contracts  for  the 
same;  and  polling  places  and  precinct  officers  for  any  election. 

Because  of  other  changes  the  1 996  Charter  makes  to  the  powers  of  the 
Board  of  Supervisors,  Charter  section  16.1 12  primarily  affects  the  Board. 
However,  certain  of  its  provisions  affect  other  City  departments,  commissions 
and  boards.  For  further  information  on  this  requirement,  please  contact  the 
Office  of  the  City  Attorney. 


VII.  THE  CITIZENS'  RIGHT-TO-KNOW  ACT  OF  1998:  NOTICE  BEFORE 
APPROVING  CITY  PROJECTS  (SAN  FRANCISCO  ADMINISTRATIVE  CODE 
CHAPTER  79) 

On  June  2,  1998,  San  Francisco  voters  approved  the  Citizens'  Right-To- 
Know  Act  of  1998.  The  Act  requires  City  departments  to  post  public  notice  prior 
to  approving  certain  types  of  City  projects.  The  criteria  that  trigger  the  need  for 
posting  and  the  timing  of  the  posting  are  very  fact-specific. 

A  "City  Project,"  for  purposes  of  the  Act,  is  a  project  that  houses  City 
operations  or  provides  services  or  assistance  to  the  public  and  involves  new 
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construction,  a  change  in  use,  or  a  significant  expansion  of  an  existing  use  at  a 
specific  location.11  A  City  Project  must  either  be  undertaken  directly  by  a  City 
department,  or  by  a  contractor  or  other  agent  that  receives  S50.000  or  more  in 
City  funding  for  the  construction  work  or  operating  expenses  from  that  particular 
location.  City  funding  includes  funding  from  federal,  state  or  other  sources  that  is 
administered  by  the  City. 

The  following  projects  are  exempt  from  Proposition  I:  (1 )  a  shelter  for 
battered  persons;  (2)  certain  family  care,  foster  or  group  homes  serving  six  or 
fewer  persons;  (3)  a  project  undertaken  solely  to  achieve  compliance  with 
disabled  access  laws;  (4)  a  project  in  the  public  right-of-way;  (5)  a  project 
outside  the  City  limits. 

A  department  sponsoring  a  City  Project  must  give  the  public  notice  at  least 
1 5  days  prior  to  that  department's  final  "approval"  of  the  project.  "Approval"' 
means  an  action  by  the  City  officer,  department,  board  or  commission  that  is 
sponsoring  a  City  Project  in  which  a  "final  commitment"  is  made  to  fund  or 
undertake  the  project. 

The  point  at  which  "approval"  occurs  differs  from  City  department  to  City 
department.  By  way  of  example,  where  the  department  is  governed  by  a 
Commission,  final  approval  may  occur  when  the  Commission  approves  funding 
for  a  project  or  approves  the  acquisition  of  land  for  a  project.  Where  a 
department  head  or  elected  official  has  the  authority  to  approve  projects  without 
action  by  a  Commission,  approval  may  occur,  by  way  of  example,  when  the 
department  head  enters  into  an  architectural  services  contract,  signs  loan 
documents  or  awards  a  grant.   "Approval"  does  not  include  a  decision  to 
undertake  a  preliminary  study  of  one  or  more  potential  sites  for  a  project  Rather, 
"approval"  occurs  when  the  sponsoring  department  makes  a  firm  commitment  to 
move  forward  with  or  fund  a  project  at  a  particular  location. 

The  notice  required  by  the  Act  must  be  posted  at  least  1 5  days  prior  to  the 
approval  of  the  project,  and  must  remain  posted  through  the  actual  approval. 
The  Act  requires  that  a  sign  be  posted  on  the  property.  The  sign  must  be  entitled 
NOTICE  OF  INTENT  TO  APPROVE  A  CITY  PROJECT  AT  THIS  LOCATION, 
and  must  identify  the  officer,  department,  board  or  commission  that  will  consider 
approval  of  the  project,  the  date  of  consideration,  and  how  to  obtain  more 
information.  Section  79.5  of  the  Ordinance  describes  the  signposting 
requirements  in  more  detail.  The  Director  of  Administrative  Services  has 
developed  a  standardized  sign  that  may  be  used  to  satisfy  the  Act. 

Instead  of  signposting,  a  department  may  send  mailed  notice  to  property 
owners  and  occupants  in  a  300-foot  radius  of  the  property  at  least  20  days  pnor 
to  consideration  of  the  project  approval. 


11  The  Zoning  Administrator  will  interpret  the  terms  "change  in  use"  and 
expansion  of  an  existing  use." 
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VIII.  THE  AMERICANS  WITH  DISABILITIES  ACT  NOTICE  PROVISIONS 


Title  II  of  the  Americans  with  Disabilities  Act  (28  CFR  §35.1 06)  requires 
public  agencies,  including  City  departments,  to  give  notice  to  applicants, 
participants,  beneficiaries,  and  all  other  interested  persons  of  the  rights  and 
protections  afforded  by  the  Americans  with  Disabilities  Act  and  its  applicability  to 
the  services,  programs,  or  activities  of  the  City  department.  The  Mayors  Office 
has  prescribed  use  of  the  following  notice  by  City  departments  on  pamphlets, 
brochures,  and  notices  describing  programs,  benefits,  services  or  employment 
opportunities.  In  addition,  the  statement  must  be  posted  in  places  where  the 
public  meets  with  department  staff. 

Policy  of  Nondiscrimination  on  the  Basis  of  Disability  and  Equal 
Employment  Opportunity  Statement: 

The  (name  of  agency)  does  not  discriminate  on  the  basis  of  disability  in 
employment  or  in  the  admission  and  access  to  its  programs  or  activities. 

(Name  of  the  ADA  coordinator,  address,  phone  number,  and  TTY  or  TDD 
number)  has  been  designated  to  coordinate  and  carry  out  this 
department/agency's  compliance  with  the  nondiscrimination  requirements 
of  Title  II  of  the  Americans  with  Disabilities  Act  (ADA).  Information 
concerning  the  provisions  of  the  ADA,  and  the  rights  provided  thereunder, 
are  available  from  the  ADA  coordinator. 


IX.  THE  APPLICATION  OF  PUBLIC  MEETINGS  AND  PUBLIC  RECORDS 
LAWS  TO  PRIVATE  ENTITIES 

Some  provisions  of  the  Brown  Act,  Public  Records  Act  and  Sunshine 
Ordinance  apply  to  some  private  entities  .  In  1998,  San  Francisco  enacted  a 
new  law  governing  public  access  to  the  meetings  and  records  of  some  non-profit 
organizations  that  contract  with  the  City.  The  1999  amendments  to  the  Sunshine 
Initiative  also  affect  private  entities  which  do  business  with  the  City. 

A.  The  Brown  Act 

In  limited  circumstances,  a  board  of  directors  of  a  private  entity  may  be 
subject  to  all  of  the  provisions  of  the  Brown  Act:  first,  where  the  corporation  is 
created  by  the  Board  of  Supervisors  in  order  to  exercise  authority  that  may 
lawfully  be  delegated  by  the  Board  to  a  private  corporation  or  entity  ,  and  second, 
where  the  corporation  receives  funds  from  a  local  agency  and  the  membership  of 
the  board  of  directors  includes  a  member  of  a  legislative  body  of  that  agency 
appointed  to  the  board  as  a  full  voting  member  by  the  legislative  body.  In  those 
circumstances,  the  corporation's  board  must  conduct  its  meetings  in 
conformance  with  all  of  the  provisions  of  the  Brown  Act. 
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B.  The  Public  Records  Act 

In  the  same  limited  circumstances,  a  private  entity  may  also  be  subject  to 
the  provisions  of  the  Public  Records  Act.  A  private  entity  whose  meetings  of  its 
board  of  directors  are  subject  to  the  Brown  Act,  as  described  directly  above,  is 
also  subject  to  the  Public  Records  Act.12  Therefore,  the  records  maintained  by 
such  an  organization  are  considered  public  records,  just  like  records  maintained 
by  City  departments. 

C.  The  Sunshine  Ordinance  (San  Francisco  Administrative  Code  Chapter 
67) 

As  described  above  in  section  IV. A. 2.,  in  limited  circumstances,  the 
Sunshine  Ordinance's  passive  meeting  rules  apply  to  some  meetings  of  some 
private  entities. 

The  Sunshine  Ordinance  provides  that  private  entities  consisting  of 
multimember  bodies  that  are  primarily  formed  or  existing  to  serve  as  a  non- 
governmental advisor  to  a  member  of  a  policy  body,  the  Mayor,  the  City 
Administrator,  a  department  head  or  any  elective  officer  are  subject  to  provisions 
of  the  passive  meeting  rules.  Where  such  a  committee  is  not  formed  by  a  City 
official,  generally,  its  meetings  with  City  officials  will  be  subject  to  passive 
meeting  rules.  Nevertheless,  the  Sunshine  Ordinance  also  recognizes  privacy 
rights  of  individuals  and  entities.  As  a  result  there  may  be  cases  where  the 
Ordinance  should  not  be  interpreted  to  require  public  access  to  such  meetings 
Public  officials  with  questions  concerning  their  obligations  upon  attendance  at 
such  committee  meetings  should  contact  the  Office  of  the  City  Attorney. 

If  a  private  entity  organizes  a  social,  recreational  or  ceremonial  occasion 
for  a  policy  body  to  which  a  majority  of  the  body  has  been  invited,  the  gathering 
is  subject  to  the  passive  meeting  rules.  The  gathering  must  be  open  to  the  public 
without  charge.  While  the  entity  is  not  required  to  provide  notice  of  the  event  to 
the  public,  the  time,  place  and  nature  of  the  event  must  be  disclosed,  upon 
inquiry  by  a  member  of  the  public. 

If  a  non-profit  corporation  owns,  operates  or  manages  any  property  in 
which  the  City  has  or  will  have  an  ownership  interest,  on  which  the  entity 
performs  a  governmental  function  related  to  the  furtherance  of  health,  safety  or 
welfare,  that  portion  of  any  meeting  of  the  governing  board  of  the  corporation 
relating  to  its  City  business  must  comply  with  the  passive  meeting  provisions.  In 
addition,  the  Sunshine  Ordinance  now  requires  that  the  entity's  records  relating 
to  the  government-related  activities  must  be  made  available  to  the  public. 


12         Prior  to  January  1 ,  1 999,  the  Public  Records  Act  applied  to  any  "nonprofit  organizations 
of  local  governmental  agencies  and  officials  which  are  supported  solely  by  public  funds  " 
Effective  January  1,  1999,  the  Public  Records  Act  has  been  amended  to  apply  only  to  private 
entities  that  are  subject  to  the  Brown  Act. 
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The  portion  of  the  meetings  relating  to  City  business  must  be  open  to  the 
public.  Upon  request,  the  corporation  must  disclose  the  time,  place,  and  nature 
of  the  meeting  and  event,  as  well  as  any  agenda  prepared.  At  those  meetings, 
the  board  may,  but  is  not  required  to,  take  public  comment. 

D.  The  Non-Profit  Public  Access  Ordinance  (San  Francisco  Administrative 
Code  Chapter  12L) 

Effective  October  17,  1998,  the  San  Francisco  Board  of  Supervisors 
enacted  Chapter  12L  of  the  Administrative  Code,  the  Non-profit  Public  Access 
Ordinance.  These  provisions  impose  public  access  requirements  on  certain  non- 
profit entities  that  contract  with  the  City. 

These  requirements  apply  to  non-profit  organizations  that  receive  at  least 
$250,000  per  year  in  funding  provided  by  or  through  the  City  and  have  at  least 
one  "contract"  with  the  City,  as  that  term  is  defined  in  the  legislation.  The 
legislation  defines  a  "contract"  to  include  any  agreement  under  which  a  non-profit 
receives  City-provided  or  City-controlled  funds  for  its  operations  or  programs,  or 
for  goods  or  services  that  it  provides  to  the  public.  Agreements  to  provide  the 
City  with  goods  used  by  City  government  itself  (such  as  office  supplies  or  similar 
items),  and  agreements  to  provide  services  or  benefits  to  City  employees  and/or 
their  dependents,  are  not  "contracts"  under  the  amendments.  However,  money 
that  a  non-profit  receives  under  such  agreements  will  count  toward  the  $250,000 
annual  threshold,  so  long  as  the  non-profit  has  another  agreement  with  the  City 
that  is  a  "contract"  under  the  legislation. 

1.  Open  Board  Meetings 

Each  organization  covered  under  the  Ordinance  must  allow  the  public  to 
attend  at  least  two  typical  meetings  per  year  of  its  Board  of  Directors.  Members 
of  the  public  who  attend  those  meetings  must  be  allowed  to  address  the  Board 
on  subjects  of  public  interest  relating  to  the  organization's  operations.  At  least  30 
days  before  each  such  designated  public  Board  meeting,  the  organization  must 
send  written  notice  of  the  meeting's  date,  time,  and  location  to  the  Clerk  of  the 
Board  of  Supervisors  for  posting.  Upon  request,  each  organization  must  inform 
any  member  of  the  public  of  the  next  designated  public  meeting's  date,  time,  and 
location. 

The  organization  is  not  required  to  alter  the  location  or  facility  in  which  its 
Board  meets.  A  non-profit  organization  may  preclude  the  public  from  attending 
those  portions  of  a  designated  public  Board  meeting  which  concern  specified 
subjects  (generally  where  public  attendance  at  that  portion  of  the  meeting  would 
result  in  the  violation  of  client  or  donor  confidentiality,  the  violation  of  the 
attorney-client  privilege,  or  disclosure  of  a  trade  secret;  or  when  the  Board  will  be 
discussing  litigation,  real  estate  acquisitions,  or  employee  hiring  or  performance). 
Finally,  non-profit  organizations  engaged  primarily  in  abortion  counseling  or 
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abortion  services,  domestic  violence  sheltering,  or  suicide  prevention  are  not 
required  to  open  their  Board  meetings  to  the  public. 

2.  Public  Access  to  Financial  Records 

Each  organization  subject  to  the  Ordinance  is  required  to  make  available 
for  public  inspection  and  copying  its  (1)  most  recent  budget,  as  provided  to  the 
City  in  a  grant  or  contract  application;  (2)  most  recent  tax  returns;  and  (3)  any 
financial  audits  or  performance  evaluations  of  the  organization  done  within  the 
last  two  years  by  or  for  the  City,  so  long  as  the  City  has  not  designated  them  as 
confidential.  No  document  need  be  made  available  to  the  public  if  doing  so 
would  reveal  the  identity  of  the  non-profit  donor(s),  or  the  amount  or  nature  of 
any  donation. 

The  public  may  inspect  these  documents  during  the  organization's  regular 
business  hours,  or  receive  copies,  upon  10  days'  notice. 

3.  Community  Representation  on  the  Board 

As  City  policy,  the  Ordinance  calls  for  each  non-profit  organization  subject 
to  the  Ordinance  to  make  good-faith  efforts  to  promote  the  membership,  on  its 
Board,  of  at  least  one  member  of  the  community  served  by  the  organization.  In 
order  to  encourage  such  community  participation,  each  organization  is  required 
to  give  public  notice  of  Board  vacancies;  allow  members  of  the  public  to  propose 
themselves  for  Board  membership;  and  allow  the  public  to  comment  on  Board 
membership  issues  at  least  one  designated  public  Board  meeting  per  year. 

4.  Responsibility  For  The  Costs  Of  Complying  With  The  Ordinance 

Members  of  the  public  who  request  copies  of  financial  records  may  be 
charged  the  direct  costs  of  copying  and  mailing  those  records.  Each  covered 
non-profit  organization  will  be  responsible  for  any  costs  incurred  in  complying 
with  these  requirements  other  than  direct  copying  or  mailing  costs,  up  to  a  ceiling 
of  $500  per  year. 

5.  Enforcement  of  the  Ordinance 

Complaints  from  the  public  concerning  an  organization's  compliance  with 
these  requirements  will  be  handled  by  a  three-stage  non-binding  dispute 
resolution  process.  That  process  consists  of  review  of  the  complaint  and 
recommended  resolution  by  the  contracting  City  department;  optional  advisory 
review  by  the  Sunshine  Ordinance  Task  Force;  and  review  and  recommended 
resolution  by  the  Board  of  Supervisors.  If  an  organization  materially  breaches  its 
obligations  under  the  Ordinance,  the  contracting  City  department  is  authorized, 
but  not  required,  to  terminate  or  decline  to  renew  the  organization's  contract. 
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E.  New  Provisions  Of  The  Sunshine  Ordinance  Affecting  Private  Entities 

The  1999  amendments  to  the  Sunshine  Ordinance  add  new  provisions 
affecting  private  entities  that  do  business  with  the  City. 

1.  Conditions  on  the  City's  Receipt  of  Outside  Funding  from  Private 
Entities 

The  Sunshine  Ordinance  now  places  certain  conditions  upon  the 
acceptance  of  or  spending  of  "outside  funding''  to  carry  out  or  assist  any  City 
function.  It  provides  that  no  official,  employee  or  agent  of  the  City  may  accept, 
direct  or  influence  the  spending  of  any  money,  goods  or  services  worth  more 
than  one  hundred  dollars  in  aggregate,  for  the  purpose  of  carrying  out  or 
assisting  any  City  function,  unless  the  City  discloses  the  amount  and  source  of  all 
such  funds. 

The  disclosure  must  include  the  amount  of  the  contribution,  the  source  of 
the  contribution,  the  names  of  all  individuals  or  the  organization  contributing  such 
money  and  a  statement  as  to  any  financial  interest  the  contributor  has  involving 
the  City.  The  department  receiving  or  directing  the  funds  must  make  such 
disclosure  on  its  web  site.  The  Ordinance  provides  that  when  such  funds  are 
provided  or  managed  by  an  entity,  and  not  an  individual,  that  entity  must  agree  in 
writing  to  make  these  disclosures. 

a.  What  is  Outside  Funding? 

Outside  funding  is  gifts  made  to  the  City  by  private  entities  for  City 
functions.  Private  entities  include  both  for  profit  and  nonprofit  entities.  Outside 
funding  does  not  include  any  state  or  federal  government  funds  for  City 
programs.  The  City  is  required  to  disclose  receipt  of  government  funds  under  the 
Public  Records  Act. 

b.  What  is  a  City  Function? 

A  City  function  is  any  of  the  services,  events  or  responsibilities  ordinarily 
undertaken  by  the  City.  City  functions  can  include  providing  City  services,  such 
as  road  or  park  maintenance.  In  addition,  City  functions  can  included  civic 
events  sponsored  by  the  City  such  as  parades,  conferences  or  festivals. 

The  following  are  factors  to  consider  to  determine  whether  something  is  a 
City  function: 

Does  the  City  traditionally  perform  the  function7 

Does  the  City  have  an  obligation  to  perform  the  function? 

Does  the  City  pay  for  any  part  of  the  function9 
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Does  the  City  provide  insurance  for  the  function'? 

Does  the  name  of  the  function  include  the  City  or  City  official? 

Do  City  personnel  oversee  the  function? 

Do  City  personnel  attend  the  function  on  City  time? 

c.  What  is  a  Financial  Interest? 

A  financial  interest  includes  a  contract,  grant,  lease  or  request  for  license, 
permit  or  other  entitlement  for  use. 

d.  What  is  $100  in  the  Aggregate? 

The  Ordinance  requires  the  City  to  report  more  than  $100  "in  aggregate." 
The  department  must  consider  the  aggregate  amount  of  the  contribution  for  each 
function  for  which  it  receive  outside  funding.  Therefore,  if  a  private  entity  gives 
more  than  $100  for  two  City  events,  both  contributions  must  be  separately 
reported. 

2.  City  Must  Ensure  Private  Entities  Maintain  Accurate  Records  of 
Transactions  With  Citizens 

The  Sunshine  Ordinance  now  places  a  condition  on  any  contract, 
agreement  or  permit  between  the  City  and  an  outside  entity  for  performance  of  a 
City-related  program,  function  or  service  that  authorizes  the  entity  to  demand  any 
funds  or  fees  from  citizens.  The  agreement  must  contain  a  provision  requiring 
the  entity  to  maintain  accurate  records  of  each  transaction.  "  The  Ordinance 
requires  such  records  to  be  available  to  the  public. 

The  Ordinance  explicitly  provides  that  this  provision  applies  to:  (1 )  any 
agreement  allowing  an  entity  to  tow  or  impound  vehicles  in  the  City  and  (2)  any 
agreement  allowing  an  entity  to  collect  any  fee  from  persons  in  any  pretrial 
diversion  program.  For  guidance  on  what  other  agreements  are  for  performance 
of  a  City  program,  function  or  service,  please  see  section  IX.  E.  1 .  Conditions  on 
the  City's  Receipt  of  Outside  Funding  from  Private  Entities,  directly  above.  The 
requirement  does  not  apply  to  leases  or  concessions  on  City  property. 

Of  course,  prior  to  releasing  such  records  City  departments  must  redact 
the  names,  addresses,  and  any  other  identifying  or  other  personal  information 
relating  to  the  citizens  receiving  services.  Please  contact  the  Office  of  the  City 
Attorney  prior  to  releasing  such  records. 

The  Sunshine  Ordinance  provides  for  explicit  penalties  for  violating  this 
provision  of  the  Ordinance. 


13  This  provision  codifies  current  City  policy. 
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3.  Conditions  on  City  Subsidies  to  Private  Entities 

The  Sunshine  Ordinance  now  places  certain  conditions  on  the  City's 
ability  to  give  subsidies  to  private  entities,  including  non-profit  organizations.  The 
Ordinance  provides  that  the  City  cannot  give  a  subsidy  in  funds,  tax  abatements, 
land  or  services  to  any  private  entity  unless  that  private  entity  agrees  in  writing  to 
several  conditions.  Subsidies  in  the  form  of  grants,  tax  incremental  financing  and 
below  market  leases  are  subject  to  this  provision. 

The  entity  must  provide  the  City  with  financial  projections  (including  profit 
and  loss  figures)  for  the  project  for  which  the  subsidy  is  provided.  In  addition,  it 
must  provide  annual  audited  financial  statements  for  the  project  thereafter. 
These  requirements  apply  only  to  the  specific  project  for  which  the  subsidy  is 
provided  and  not  to  the  entire  operations  of  the  private  entity.  All  such 
projections  and  financial  statements  shall  be  public  records  to  which  the  public  is 
entitled  to  access. 


X.  CONCLUSION 

We  hope  this  information  is  useful.  We  encourage  you  to  contact  the 
Office  of  the  City  Attorney  with  any  questions  specific  to  your  department. 


41 


